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CHAPTER [X]
INTELLECTUAL PROPERTY

Section A : General Provisions

Article [X.A.1]: Objectives
The objectives of this Chapter are:

(a)
to facilitate international trade and economic, social and cultural development through the dissemination of ideas, technology and creative works;

(b) 
to provide certainty for right holders and users of intellectual property over the protection and enforcement of intellectual property rights; and

(c)
to facilitate the enforcement of intellectual property rights with a view, inter alia, to eliminating trade in goods infringing intellectual property rights.
Article [X.A.2]: General Principles
1.
The Parties shall grant and ensure adequate, effective, transparent and non-discriminatory protection of intellectual property rights, and provide for measures for the enforcement of such rights.
2.
The Parties shall accord to nationals
 of the other Party treatment no less favorable than it accords to its own nationals with regard to the protection
 in respect of all categories of intellectual property covered in this Chapter.
3.
With the object of making the protection and enforcement of intellectual property rights transparent, the Parties shall ensure that all laws, regulations, and procedures concerning the protection or enforcement of intellectual property rights are in writing and are published,
 or where publication is not practicable made publicly available, in its national language in such a manner as to enable governments and right holders to become acquainted with them.
Article [X.A.3]: International Agreements
1.
The Parties affirm their existing rights and obligations under the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights and other intellectual property agreements to which the Parties are parties.
2.
Each Party shall make all reasonable efforts to ratify or accede to the following agreements: 
(a)
the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organization (1961);
(b)
the Paris Convention for the Protection of Industrial Property (1967) (the Paris Convention);
(c)
the Berne Convention for the Protection of Literary and Artistic Works (1971) (the Berne Convention);
(d)
the Patent Cooperation Treaty (1970), as amended in 1979;
(e)
the Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure (1977);
(f)
the 1991 Act of International Convention for the Protection of New Varieties of Plants (UPOV 91);

(g)
the Protocol relating to the Madrid Agreement concerning the International Registration of Marks (1989);
(h)
the Convention establishing the World Intellectual Property Organization(WIPO);

(i)
the WIPO Performances and Phonogram Treaty (1996);
(j)
the WIPO Copyright Treaty (1996);
(k)
the Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite (1974);
(l)
the Hague Agreement Concerning the International Registration of Industrial Designs (1999);
(m)
the Patent Law Treaty (2000) and;
 (n)   the Singapore Treaty on the Law of Trademarks (2006).
Article [X.A.4]: More Extensive Protection


Each Party may, but shall not be obliged to, provide more extensive protection for, and enforcement of, intellectual property rights under its laws than this Chapter requires, provided that the more extensive protection does not contravene this Chapter.

Section B : Copyright and Related Rights

Article [X.B.1]: Protection of Copyright and Related Rights
1.
Each Party shall provide that authors, performers, producers of phonograms, and broadcasting organizations have the right to authorize or prohibit all reproductions of their works, performances, phonograms and broadcasts, in any manner or form, permanent or temporary (including temporary storage in electronic form).
 
2.
Each Party shall provide that, where the term of protection of a work(including a photographic work), performance, phonogram or broadcasting is to be calculated:
(a)
on the basis of the life of a natural person, the term shall be not less than the life of the author and 70 years after the author's death; and
(b)
on a basis other than the life of a natural person, the term shall be;
(i)
not less than 70 years from the end of the calendar year of the first authorized publication of the work, performance, or phonogram; or
(ii)
failing such authorized publication within 25 years from the creation of the work, performance, or phonogram, not less than 70 years from the end of the calendar year of the creation of the work, performance, or phonogram: or
(iii)
not less than 50 years after the first transmission of a broadcasting, whether this broadcasting is transmitted by wire or over the air, including by cable or satellite.
Article [X.B.2]: Broadcasting and Communication to the Public
1.
Performers and producers of phonograms shall enjoy the right to a single equitable remuneration for the direct or indirect use of phonograms published for commercial purposes for broadcasting or for any communication to the public.
2.
No Party may permit the retransmission of television signals(whether terrestial, cable, or satellite) on the Internet without the authorization of the right holder or right holders, if any, of the content of the signal and of the signal. 

3.
Each Party shall provide broadcasting organizations with the exclusive right to authorize or prohibit:
(a)
the re-broadcasting of their broadcasts;
(b)
the fixation of their broadcasts;
(c)
the reproduction of fixations; and
(d)
the communication to the public of their television broadcasts if such communication is made in places accessible to the public against payment of an entrance fee. It shall be a matter for the domestic law of the State where protection of this right is claimed to determine the conditions under which it may be exercised.
Article [X.B.3]: Protection of Technological Measures 

1.
Each Party shall provide adequate legal protection against the circumvention of any effective technological measures, which the person concerned carries out in the knowledge, or with reasonable grounds to know, that such person is pursuing that objective.

2.
Each Party shall provide adequate legal protection against the manufacture, import, distribution, sale, rental, advertisement for sale or rental, or possession for commercial purposes, of devices, products or components, or the provision of services which:

(a)
are promoted, advertised or marketed for the purpose of circumvention of;
(b)
have only a limited commercially significant purpose or use other than to circumvent; or
(c)
are primarily designed, produced, adapted or performed for the purpose of enabling or facilitating the circumvention of, 

any effective technological measures.

3.
For the purposes of this Chapter, technological measure means any technology, device or component that, in the normal course of its operation, is designed to prevent or restrict acts, in respect of works or other subject matter, which are not authorised by the right holder of any copyright or any right related to copyright as provided for by each Party’s legislation. Technological measures shall be deemed effective where the use of a protected work or other subject matter is controlled by the right holders through the application of an access control or protection process, such as encryption, scrambling or other transformation of the work or other subject matter, or a copy control mechanism, which achieves the objective of protection.

4.
Each Party may provide for exceptions and limitations to measures implementing paragraphs 1 and 2 in accordance with its legislation and the relevant international agreements referred to in Article X.3.

Article [X.B.4]: Protection of Rights Management Information

1.
Each Party shall provide adequate legal protection against any person knowingly performing without authority any of the following acts:
(a) 
the removal or alteration of any rights management information; or
(b) 
the distribution, importation for distribution, broadcasting, communication or making available to the public of works or other subject matter protected under this Chapter from which rights management information has been removed or altered without authority,
if such person knows, or has reasonable grounds to know, that by doing so it is inducing, enabling, facilitating or concealing an infringement of any copyright or any rights related to copyright as provided by the law of the relevant Party.
2.
For the purposes of this Chapter, rights management information means any information provided by right holders which identifies the work or other subject matter referred to in this Chapter, the author or any other right holder, or information about the terms and conditions of use of the work or other subject matter, and any numbers or codes that represent such information.
3.
Paragraph 2 shall apply when any of these items of information is associated with a copy of, or appears in connection with the communication to the public of, a work or other subject matter referred to in this Chapter.
Article [X.B.5]: Protection of Encrypted Program-Carrying Satellite Signals

Each Party shall provide adequate legal protection and effective legal remedies against the:
(a)
manufacturing, assembling, modification, importation, exportation, sale, leasing, or any other distribution of a tangible or intangible device or system, knowing or having reason to know that the device or system is primarily of assistance in decoding an encrypted program-carrying satellite signal without the authorization of the lawful distributor of such signal; and
(b)
willful reception
 or further distribution of a program-carrying signal that originated as an encrypted satellite signal, knowing that it has been decoded without the authorization of the lawful distributor of the signal.
Article [X.B.6]: Cooperation on Collective Management of Rights

The Parties shall endeavour to facilitate the establishment of arrangements between their respective collecting societies for the purposes of mutually ensuring easier access and delivery of content between the Parties, as well as ensuring mutual transfer of royalties for use of the Parties’ works or other copyright-protected subject matters. The Parties shall endeavor to achieve a high level of rationalization and to improve transparency with respect to the execution of the task of their respective collecting societies.
Article [X.B.7]: Limitations and Exceptions

Each Party shall confine limitations or exceptions to exclusive rights to certain special cases that do not conflict with a normal exploitation of the work, performance, phonogram or broadcasting, and do not unreasonably prejudice the legitimate interests of the right holder.
Section C : Trademarks

Article [X.C.1]: Trademarks Protection
1.
The Parties shall grant adequate and effective protection to trademark right holders of goods and services.
2.
No Party may require, as a condition of registration, that signs be visually perceptible, nor may either Party deny registration of a trademark solely on the grounds that the sign of which it is composed is a sound or a scent.
3.
Each Party shall provide that the owner of a registered trademark shall have the exclusive right to prevent all third parties not having the owner’s consent from using in the course of trade identical or similar signs for goods or services that are identical or similar to those goods or services in respect of which the owner’s trademark is registered, where such use would result in a likelihood of confusion. In the case of the use of an identical sign, for identical goods or services, a likelihood of confusion shall be presumed. The rights described above shall not prejudice any existing prior rights, nor shall they affect the possibility of Parties making rights available on the basis of use.
Article [X.C.2]: Exceptions to Trademarks Rights


Each Party may provide limited exceptions to the rights conferred by a trademark, such as fair use of descriptive terms, provided that such exceptions take account of the legitimate interests of the owner of the trademark and of third parties.

Article [X.C.3]: K: Well-known Trademarks

1.
No party may require, as a condition for determining that a mark is a well-known mark, that the trademark has been registered in the territory of the Party or in another jurisdiction, included on a list of well-known trademarks, or given prior recognition as a well-known trademark.
2.
Article 6bis of the Paris Convention for the Protection of Industrial Property(1967) shall apply, mutatis mutandis, to goods or services that are not identical or similar to those identified by a well-known trademark, whether registered or not, provided that use of that trademark in relation to those goods or services would indicate a connection between those goods or services and the owner of the trademark, and provided that the interests of the owner of the trademark are likely to be damaged by such use.
3.
Each Party shall provide for appropriate measures to refuse or cancel the registration and prohibit the use of a trademark or geographical indication that is identical or similar to a well-known trademark, for related goods or services, if the use of that trademark or geographical indication is likely to cause confusion, or to cause mistake, or to deceive or risk associating the trademark or geographical indication with the owner of the well-known trademark, or constitutes unfair exploitation of the reputation of the well-known trademark.
Article [X.C.4]: Registration and Applications of Trademarks
1.
Each Party shall provide a system for the registration of trademarks, which shall include:
(a)
a requirement to provide to the applicant a communication in writing, which may be provided electronically, of the reasons for a refusal to register a trademark;

(b)
an opportunity for the applicant to respond to communications from the trademark authorities, to contest an initial refusal, and to appeal judicially a final refusal to register;
(c)
an opportunity for interested parties to oppose a trademark application before registration and to seek cancellation or invalidation of a trademark after it has been registered; and
(d)
a requirement that decisions in opposition and cancellation proceedings be reasoned and in writing. Written decisions may be provided electronically.
2.
Each Party shall provide a:
(a)
system for the electronic application for, and electronic processing, registering, and maintenance of trademarks; and

(b)
publicly available electronic database, including an online database, of trademark applications and registrations.
Section D : Patents and Utility Model
Article [X.D.1]: Patents Protection
1.
Each Party shall make patents available for any invention, whether a product or process, in all fields of technology, provided that they are new, involve an inventive step, and are capable of industrial application.
2.
Each Party may only exclude from patentability:
(a)
inventions, the prevention within its territory of the commercial exploitation of which is necessary to protect ordre public or morality, including to protect human, animal, or plant life or health or to avoid serious prejudice to the environment, provided that such exclusion is not made merely because the exploitation is prohibited by its law; and
(b)
diagnostic, therapeutic, and surgical methods for the treatment of humans or animals.
3.
Each Party may provide limited exceptions to the exclusive rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of third parties.

4.

(a)
Each Party, at the request of the patent owner, shall adjust the term of a patent to compensate for unreasonable delays that occur in granting the patent. For purposes of this subparagraph, an unreasonable delay shall at least include a delay in the issuance of the patent of more than four years from the date of filing of the application in the territory of the Party, or three years after a request for examination of the application, whichever is later. Periods attributable to actions of the patent applicant need not be included in the determination of such delays.
(b)
With respect to patents covering a new pharmaceutical product
 that is approved for marketing in the territory of the Party and methods of making or using a new pharmaceutical product that is approved for marketing in the territory of the Party, each Party, at the request of the patent owner shall make available an adjustment of the patent term or the term of the patent rights of a patent covering a new pharmaceutical product, its approved method of use, or a method of making the product to compensate the patent owner for unreasonable curtailment of the effective patent term as a result of the marketing approval process related to the first commercial use of that pharmaceutical product in the territory of that Party. Any adjustment under this subparagraph shall confer all of the exclusive rights, subject to the same limitations and exceptions, of the patent claims of the product, its method of use, or its method of manufacture in the originally issued patent as applicable to the product and the approved method of use of the product.

5.
Each Party shall disregard information contained in public disclosures used to determine if an invention is novel or has an inventive step if the public disclosure:

(a)
was made or authorized by, or derived from, the patent applicant; and
(b)
occurred within 12 months prior to the date of filling of the application in the territory of the Party.

6.
Each Party may provide an applicant with accelerated examination for the patent application on conditions that the claimed invention is:
(a)
being practiced after publication of the application by a person, other than the  applicant; or
(b)
being practiced or being prepared to practice by the patent applicant.
Article [X.D.2]: Utility Model
1.
Each Party shall ensure that any person may, at any time after a utility model application has been filed but before being withdrawn or invalidated, request for a report of technical opinion as to the validity of the utility model registration which an examiner shall prepare based on a result of prior art searches, where the Party does not provide a substantive examination before registration.
2. 
Each Party shall ensure that a holder of utility model right or an exclusive licensee may not exercise the utility model right or exclusive license against a person who infringes or is likely to infringe said utility model right or exclusive license unless the holder has given warning by showing the report of technical opinion, where the Party does not provide a substantive examination before registration.

3. 
Each Party shall ensure that any person may furnish the examiner with information together with evidence as to the patentability of the patent application or validity of the utility model registration registered without a substantive examination when the examiner conducts a substantive examination or prepares a report of technical opinion as to the validity of the utility model registration based on the results of prior art searches.
4. 
Subject to the provision of paragraph 3, the examiner shall consider the information submitted by the person and may inform the person as to whether the information was used or not.
Section E : Designs

Article [X.E.1]: Designs
1.
The Parties shall ensure in their national laws adequate and effective protection of industrial designs including a part(s) of articles by providing a period of protection of at least 20 years.
2.
The owner of a protected design shall have the right to prevent third parties not having the owner’s consent, at least from making, offering for sale, selling, importing, or using articles bearing or embodying the protected design when such acts are undertaken for commercial purposes.
3. 
Each Party may provide limited exceptions to the protection of designs, provided that such exceptions do not unreasonably conflict with the normal exploitation of protected designs and do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the legitimate interests of third parties.
4.
Each Party shall provide the legal means to prevent the use of the unregistered appearance of a product, in case that the contested use results from copying the unregistered appearance of such product. Such use shall at least cover assigning, leasing or exhibition for assigning or leasing, importing or exporting good. The duration of protection available in each Party for unregistered appearance shall amount to at least three years.
Section F : Unfair Competition and Undisclosed Information
Article [X.F.1]: Unfair Competition

The Parties shall be bound to assure to the nationals of each Party effective protection against unfair competition. Any act of competition contrary to honest practices in industrial or commercial matters constitutes an act of unfair competition. The following in particular shall be prohibited:

(a)
all acts of such a nature as to create confusion by any means whatever with the establishment, the goods, or the industrial or commercial activities, of a competitor;
(b)
false allegations in the course of trade of such a nature as to discredit the establishment, the goods, or the industrial or commercial activities, of a competitor;
(c)
indications or allegations the use of which in the course of trade is liable to mislead the public as to the nature, the manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods;
(d)
acts of using, or acquiring or holding the right to use, a domain name identical with or confusingly similar to another person’s name, trade name, trademark, or other mark widely recognized by one of the Parties for the purposes specified in that Party’s laws and regulations, such as regarding the intention to gain unfair profit or to cause damage to another person.
Article [X.F.2]: Undisclosed Information

The Parties shall ensure in its laws and regulations adequate and effective protection of undisclosed information in accordance with Article 39 of the TRIPS Agreement.
Section G : Enforcement of Intellectual Property Rights
Article [X.G.1]: General Obligation

1.
Each Party shall provide that final judicial decisions and administrative rulings pertaining to the enforcement of intellectual property rights be in writing and state any relevant findings of fact and the reasoning or the legal basis on which the decisions and rulings are based. Each Party shall also provide that those decisions and rulings be published
 or, where publication is not practicable, otherwise made available to the public, in its national language in such a manner as to enable governments and right holders to become acquainted with them.
2.
Each Party shall publicize information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative, and criminal systems, including any statistical information that the Party may collect for such purposes.

Article [X.G.2]: Presumption of Authorship or Ownership

In civil, administrative, and criminal proceedings involving copyright or related rights, each Party shall provide for a presumption that, in the absence of proof to the contrary, the person whose name is indicated in the usual manner is the right holder in the work, performance, phonogram, or broadcast as designated. Each Party shall also provide for a presumption that, in the absence of proof to the contrary, the copyright or related right subsists in such subject matter.
Article [X.G.3]: Civil and Administrative Procedures and Remedies

1.
Each Party shall make available to right holders
 civil judicial procedures concerning the enforcement of any intellectual property right.
2.
Each Party shall provide that:

(a)
in civil judicial proceedings, its judicial authorities shall have the authority to order the infringer to pay the right holder:
(i)
damages adequate to compensate for the injury the right holder has suffered as a result of the infringement
; or
(ii)
the profits of the infringer that are attributable to the infringement which may be presumed to be the amount of damages referred to in clause (i); and
(b)
in determining damages for infringement of intellectual property rights, its judicial authorities shall consider, inter alia, the value of the infringed good or service, measured by the market price, the suggested retail price, or other legitimate measure of value submitted by the right holder.
3.
In civil judicial proceedings, each Party shall, at least with respect to works, phonograms, and performances protected by copyright or related rights, and in case of trademark counterfeiting, establish or maintain pre-established damages, which shall be available on the election of the right holder. Pre-established damages shall be in an amount sufficient to constitute a deterrent to future infringements and to compensate fully the right holder for the harm caused by the infringement.

4.
Each Party shall provide that its judicial authorities, except in exceptional circumstances, shall have the authority to order, at the conclusion of civil judicial proceedings concerning copyright or related rights infringement, patent infringement, or trademark infringement, that the prevailing party shall be awarded payment by the losing party of court costs or fees and reasonable attorneys’ fees.

5.
In civil judicial proceedings concerning copyright or related rights infringement and trademark counterfeiting, each Party shall provide that its judicial authorities shall have the authority to order the seizure of allegedly infringing goods, materials, and implements relevant to the act of infringement, and, at least for trademark counterfeiting, documentary evidence relevant to the infringement.
6.
Each Party shall provide that:

(a)
in civil judicial proceedings, at the right holder’s request, goods that have been found to be pirated or counterfeit shall be destroyed, except in exceptional circumstances;
(b)
its judicial authorities shall have the authority to order that materials and implements that have been used in the manufacture or creation of such pirated or counterfeit goods be, without compensation of any sort, promptly destroyed or, in exceptional circumstances and without compensation of any sort, disposed of outside the channels of commerce in such a manner as to minimize the risks of further infringements; and
(c)
in regard to counterfeit trademarked goods, the simple removal of the trademark unlawfully affixed shall not be sufficient to permit the release of goods into the channels of commerce. 
7.
Each Party shall provide that in civil judicial proceedings concerning the enforcement of intellectual property rights, its judicial authorities shall have the authority to order the infringer to provide, for the purpose of collecting evidence, any information that the infringer possesses or controls regarding any person or persons involved in any aspect of the infringement and regarding the means of production or distribution channel of such goods or services, including the identification of third persons involved in the production and distribution of the infringing goods or services or in their channels of distribution, and to provide this information to the right holder or the judicial authorities.
8.
Each Party shall provide that its judicial authorities have the authority to impose sanctions on parties to a civil judicial proceeding, their counsel, experts, or other persons subject to the court’s jurisdiction, for violation of judicial orders regarding the protection of confidential information produced or exchanged in a proceeding.
9.
Each Party may permit use of alternative dispute resolution procedures to resolve civil disputes concerning intellectual property rights.
Article [X.G.4]: Provisional Measures
1. 
Each Party shall act on requests for provisional measures inaudita altera parte expeditiously.
2.
Each Party shall provide that its judicial authorities have the authority to require the applicant, with respect to provisional measures, to provide any reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty that the applicant’s right is being infringed or that such infringement is imminent, and to order the applicant to provide a reasonable security or equivalent assurance set at a level sufficient to protect the defendant and to prevent abuse, and so as not to unreasonably deter recourse to such procedures.
Article [X.G.5]: Special Requirements Related to Border Measures
1.
Each Party shall adopt procedures to enable a right holder, who has valid grounds for suspecting that the importation, exportation, transshipment, placement under a free zone and placement under a bonded warehouse of goods infringing an intellectual property right
 may take place, to lodge an application in writing with competent authorities, administrative or judicial, for the suspension by the customs authorities of the release into free circulation or the detention of such goods.

2.
Each party shall provide in advance that a right holder may request to the customs authorities for protecting their rights in the course of their action in respect of importation, exportation, transshipment and carry-in into the bonded area including into free trade zone, with submission of sufficient information such as suspected infringing importer or exporter, identification method of the suspected infringing goods. Customs authorities may inform the details including name of exporter and importer, address of the importer, product description, quantity and declared price etc. to the right holder when they found suspected infringing goods relevant to such protection requesting rights in the course of their action and provide the right holder an opportunity to submit an application for initiating procedures to suspend the release of the goods.

3. 
Each Party shall provide that its competent authorities shall have the authority to require a right holder initiating procedures to suspend the release of suspected infringing goods, to provide a reasonable security or equivalent assurance sufficient to protect the defendant and the competent authorities and to prevent abuse. Each Party shall provide that the security or equivalent assurance shall not unreasonably deter recourse to these procedures.

4.
Each Party shall provide that its competent authorities may act ex officio to suspend the release of the good, in case where there is clear evidence that the good is infringing an intellectual property right stipulated in paragraph 1, without official complaint from the private person or the right holder or the security or equivalent assurance.
5.
Each Party shall provide that goods that have been suspended from release by its customs authorities, and that have been confiscated under infringement of an intellectual property right stipulated in paragraph 1 shall be destroyed, except in exceptional circumstances. In regard to counterfeit trademark goods, the simple removal of the trademark unlawfully affixed shall not be sufficient to permit the release of the goods into the channels of commerce.
6.
Where an application fee, merchandise storage fee or disposal expense is assessed in connection with border measures to enforce an intellectual property right, each Party shall provide that the fee shall not be set at an amount that unreasonably deters recourse to these measures.
Article [X.G.6]: Criminal Procedures and Remedies

1.
Each Party shall provide for criminal procedures and penalties to be applied at least in cases of willful trademark counterfeiting or copyright or related rights piracy on a commercial scale.
2.
 SEQ CHAPTER \h \r 1Each Party shall provide for criminal procedures and penalties to be applied, even absent willful trademark counterfeiting or copyright piracy, at least in cases of knowing trafficking in:

(a)
counterfeit labels or illicit labels affixed to, enclosing, or accompanying, or designed to be affixed to, enclose, or accompany: a phonogram, a copy of a computer program or other literary work, a copy of a motion picture or other audiovisual work, or documentation or packaging for such items; and 

(b)
counterfeit documentation or packaging for items of the type described in subparagraph (a).

3.
Each Party shall provide for criminal procedures to be applied against any person who, without authorization of the holder of copyright or related rights in a motion picture or other audiovisual work, knowingly uses or attempts to use an audiovisual recording device to transmit or make a copy of the motion picture or other audiovisual work, or any part thereof, from a performance of the motion picture or other audiovisual work in a public motion picture exhibition facility.
4.
Each Party shall provide:

(a)
penalties that include sentences of imprisonment as well as monetary fines sufficient to provide a deterrent to future infringements, consistent with a policy of removing the infringer’s monetary incentive;
(b)
that its judicial authorities shall have the authority to order the seizure of suspected counterfeit or pirated goods, any related materials and implements used in the commission of the offense, any documentary evidence relevant to the offense, and any assets traceable to the infringing activity;
(c)
that its judicial authorities shall, except in exceptional cases, order
(i)
the forfeiture and destruction of all counterfeit or pirated goods, and any articles consisting of a counterfeit mark; and
(ii)
the forfeiture and/or destruction of materials and implements that have been used in the creation of pirated or counterfeit goods.
Each Party shall provide that forfeiture and destruction under this subparagraph shall occur without compensation of any kind to the defendant.
Article [X.G.7]: Measures against Repetitive Copyright Infringers on the Internet

Each Party shall take effective measures to curtail repetitive infringement of copyright and related rights on the Internet. The measures include, but are not limited to the following activities:

(a)
suspension of the accounts of reproducers and interactive transmitters which repeatedly transmitted illegal reproduction; or
(b)
suspension of the service of bulletin board which is considered to seriously damage the sound use of copyrighted works.
Article [X.G.8]: Request for Information on the Alleged Infringer

Each Party shall establish an administrative or judicial procedure enabling copyright owners who have given effective notification of claimed infringement to obtain expeditiously from a service provider information in its possession identifying the alleged infringer.
Section H : Other Provisions
Article [X.H.1]: Committee on Intellectual Property Rights
1.
The Parties hereby establish the Committee on Intellectual Property Rights (hereinafter referred to in this Article as "the Committee") as specified in the Annex X-C of Chapter X (Institutional Provisions).
2.
For the purposes of the effective implementation and operation of this Chapter, the functions of the Committee shall include, but not limited to:

(a)
reviewing and monitoring the implementation and operation of this Chapter;
(b)
discussing ways to facilitate cooperation between the Parties;
(c)
exchange of information on laws, systems and other issues of mutual interest concerning intellectual property rights;

(d)
carrying out other functions as may be delegated by the Joint Committee in accordance with Article [X.X]; and
(e)
seeking to resolve disputes that may arise regarding the interpretation or application of this Chapter.
3.
The Committee shall meet within one year after the date this Agreement enters into force and annually thereafter unless the Parties otherwise agree. The Committee shall inform the Joint Committee of the results of each meeting.
Article [X.H.2]: Consultation
1.
A Party may at any time request consultations with other Party, with a view to seeking a timely and mutually satisfactory resolution of any intellectual property issue.
2.
Such consultation shall be conducted through the Parties’ designated contact points, and shall commence within 30 days of the receipt of the request for consultation, unless the Parties mutually determine otherwise. Each Party shall ensure its contact point is able to coordinate and facilitate a response on the issue under consideration.

3.
After the commencement of such consultation, if a Party considers that the consultation fails to resolve the issue, it may take actions pursuant to Chapter [X] (Dispute Settlement) after notifying the other Party of such a decision.
*  *  *
� For purposes of paragraph 2, a national of a Party shall include, in respect of the relevant right, any person (as defined in Article [X.X] (Definitions)) of that Party that would meet the criteria for eligibility for protection provided for in the agreements listed in Article [X.4] and the TRIPS Agreement.


� For purposes of paragraph 2, protection includes: (i) matters affecting the availability, acquisition, scope, maintenance, and enforcement of intellectual property rights as well as matters affecting the use of intellectual property rights specifically covered by this Chapter, (ii) the prohibition on circumvention of effective technological measures set out in Article [X.B.3], and (iii) the rights and obligations concerning rights management information in Article [X.B.4] and encrypted program-carrying satellite signals set out in Article [X.B.5].


� For greater certainty, a Party may satisfy the requirement in paragraph 3 to publish a law, regulation, or procedure by making it available to the public on the Internet.


� Each Party shall confine limitations or exceptions to the rights described in paragraph 1 to certain special cases that do not conflict with a normal exploitation of the work, performance, or phonogram, and do not unreasonably prejudice the legitimate interests of the right holder. For greater certainty, each Party may adopt or maintain limitations or exceptions to the rights described in paragraph 1 for fair use, as long as any such limitation or exception is confined as stated in the previous sentence.


� For greater certainty, each Party may determine that reception includes viewing of the signal, whether private or commercial.


� For greater certainty, new pharmaceutical product in subparagraph (b) means a product that at least contains a new chemical entity that has not been previously approved as a pharmaceutical product in the territory of the Party.


� For purpose of subparagraph(b), effective patent term means the period from the date of approval of the product until the original expiration date of the patent.


� A Party may satisfy the publication requirement in paragraph 1 by making the decision or ruling available to the public on the Internet.


� For greater certainty, nothing in paragraph 2 is intended to prescribe the type, format, and method of publication of the information a Party publicizes.


� For purposes of this Article, “right holder” includes a federation or an association having the legal standing and authority to assert such rights, and also includes a person that exclusively has any one or more of the intellectual property rights encompassed in a given intellectual property.


� In the case of patent infringement, damages adequate to compensate for the infringement shall not be less than a reasonable royalty.


� No Party is required to apply paragraph 3 to actions for infringement against a Party or a third party acting with the authorization or consent of a Party.


� For purposes of this article, goods infringing an intellectual property right means;





(a) counterfeit trademark goods means any goods, including packaging, bearing without authorization a trademark that is identical to the trademark validly registered in respect of such goods, or that cannot be distinguished in its essential aspects from such a trademark, and that thereby infringes the rights of the owner of the trademark in question under the law of the country of importation;





(b) pirated copyright goods means any goods that are copies made without the consent of the right holder or person duly authorized by the right holder in the country of production and that are made directly or indirectly from an article where the making of that copy would have constituted an infringement of a copyright or a related right under the law of the country of importation; and





(c) goods which, according to the legislation of the Party in which the application for customs action is made, infringe a patent, a plant variety right, a registered design, or a geographical indication.





This document contains information to be treated as confidential. This initial draft is without prejudice to Korea’s rights to amend, withdraw or modify it in any manner and at any point in time before the conclusion of the RCEP negotiations.
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