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SUPPORTING DOCUMENTS

Checklists for all 31 WTO-member LDCs completed according to the methdology outlined in Chapter 3 of the Approach Paper have been prepared as separate volumes. An analysis has also been prepared of all WTO submissions under Article 67 relating to technical assistance provided to each LDCs. These documents and datasets are available on request.

EXECUTIVE SUMMARY

The idea that improving IP systems in LDCs could potentially be a highly effective development tool is gaining momentum. However, LDCs face a variety of obstacles in modernising their national IP systems along the following dimensions; national development context, IP policy and legal frameworks, IP administration regime, IP enforcement and regulation regimes as well as promotion of innovation, creativity and technology transfer. LDCs also encounter problems in negotiating IP agreements in their interests. 
Although these difficulties vary in nature and magnitude across the WTO LDC Group, LDCs do require more information about their IP systems such that they can negotiate international IP agreements tailored to their development needs, and request technical and financial assistance for the implementation of these agreements. It is precisely this information gap that this paper aims to fill by first developing an approach to assess progress in the implementation of the TRIPS Agreement by WTO-members LDCs, as well as the use of IP by LDCs as a development tool.
It should be noted that the implementation of the TRIPS Agreement, represents a minimum standard for those countries seeking WTO membership. A number of subsequent international IPR instruments and negotiations will also play an important developmental role. For example, implementation of the 1996 WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty will have important implications for the establishment of ICT industries and the resolution of international negotiations on the protection of genetic resources, traditional knowledge and traditional cultural expressions will be particularly important for the development agendas of LDCs. In these contexts the implementation of the TRIPS agreement represents the underpinning springboard for development.
Checklist methodology

A methodologically rigorous checklist for the evaluation of IP systems has been constructed enabling a sufficiently thorough assessment of each LDC’s IP structure to provide an overview of the extent to which it is en route to implementing the TRIPS Agreement. The checklist comprises 24 questions divided into six dimensions of TRIPS implementation, with each question having ‘data availability’ and ‘preliminary findings’ components. A column has also been added to each of the six dimensions where ‘implications and recommendations’ for the next stage have been made. All 31 checklists have been completed according to this methodology and are available as supporting documents to this report.
Progress in the implementation of TRIPS in LDCs – preliminary findings
Some general conclusions about the progress that WTO-member LDCs have made in the implementation of the TRIPS Agreement can be drawn from the data that has been collected throughout the project in ‘Preliminary Findings’, albeit this is heavily constrained by data availability for some. In particular, a key limitation is that the data has been collected and analysed from publicly available sources (such as WTO Trade Policy Reviews – which in some cases were undertaken several years ago and may not reflect the current situation) and has not been validated or reviewed by the national authorities in each LDC.

· National Development Levels: GDP per capita spans a wide range, and there are vast differences in economic openness between the LDCs: in 2010, exports as a percentage of GDP ranged between 9.6% (DR Congo) and 59.6% (Cambodia).
· IP Policy Framework: Five LDCs have formulated IP policies with some currently under way, but only the National Development Plans and the Science, Technology and Innovation policies of a few LDCs address IP issues. 

· Legal: It has not been explicitly suggested that any LDC has fully merged the requirements of the TRIPS Agreement into its national legislation. However, it has been found that the following countries have explicitly not implemented all legal aspects of the TRIPS Agreement: Bangladesh, Zambia, Uganda, Mozambique, Sierra Leone, Tanzania, Chad, Central African Republic, Solomon Islands, Niger and Madagascar. It should be noted that a substantial amount of LDCs have legislation in the pipeline. Areas requiring further attention include the protection of traditional knowledge and genetic resources, trade secrets, geographical indications, layout-designs of integrated circuits, and preventing import and export of counterfeit goods. To date, LDCs have not explored the possibilities that TRIPS flexibilities present.
· IP Administration: Most LDCs appear to have distinctly defined industrial property offices and copyright offices, with IP tasks clearly divided between them and for a mere few LDCs, it is unclear which institutions handle IP matters. OAPI-members on the other hand have a centralised system for administering industrial property.

· IP Enforcement: For most LDCs, no information has been found about the role of IP offices in the enforcement of IPRs. Commercial high courts or commercial divisions of high courts are only in place in four LDCs. Special units within police forces and customs administrations have only been identified in Zambia and Senegal. Some LDCs face problems in involving police and customs forces in enforcement. 
· Using IP as a Development Tool: A few LDCs have web pages available, as well as statistics on patent and trademark registrations and applications. With respect to required technical and financial assistance, some LDCs have lists of needs and although these vary according to LDC, some of the gaps include: training/awareness promotion at all levels, law on TK and folklore, automation of IP offices, institutional modernisation, strengthening of IP policy and legal development, enforcement, participation at negotiations, formulation of IP policy, and making use of IP flexibilities. 
For OAPI-members, a superficial analysis shows that the 1999 Bangui Agreement appears in conformity with the TRIPS Agreement, although it has seemingly overlooked the development levels of OAPI-members states. However, national IP laws and policies of OAPI member states are not strictly in conformity with this agreement. An examination of the Harare and Banjul protocols of ARIPO reveals that these conform with certain aspects, and in some instances provide for more protection than the minimum requirements, of the TRIPS Agreement. There are, however, areas where ARIPO-legislation fails to conform fully with TRIPS and implementation of ARIPO protocols also varies across member states.
Requirements for the development of a survey

In the first column of all 31 checklists, where the data availability assessment and preliminary findings components were completed for all questions, the gaps in available data sources and information become evident. Based on these findings, all LDCs have been categorised into three tiers based on their levels of data availability where Tier One includes countries with a substantial amount of information about the LDCs’ IP systems, Tier Two having less data available and Tier Three having very little. 
For the purpose of outlining the implications and recommendations for the next stage, using the six dimensions of TRIPS implementation is highly effective given similarities between the activities required between questions within these categories. When making implications and recommendations, the three data availability tiers were also helpful in distinguishing between three corresponding types of intervention. Main findings include:
· For Tier One LDCs, the main activity will entail the verification of the checklists by local IP offices. It will also be necessary to engage an expert to establish the areas of TRIPS requiring further attention in order for the LDC to legally implement the TRIPS Agreement.

· For Tier Two LDCs, IP office officials will, in a similar vein, have to verify and update the information found in the checklists, but the main task here will consist of interviewing IP officials and requesting the relevant information.

· For Tier Three LDCs, the aforementioned activities are also required, but the main activity here will involve in-depth fieldwork by an IP expert. 
Proposal for a TRIPS Council Work Programme for LDCs
The Terms of Reference for this study call for the preparation of a phased approach for the implementation of the TRIPS Agreement for LDCs. This is presented in the form of an 18 month work programme which the LDC Group could propose that the TRIPS Council adopts. Key elements of this work programme include: 
· Detailed survey on TRIPS Implementation in LDCs
· Completion of TRIPS Implementation Technical and Financial Needs Assessments for remaining LDCs
· Improvement of TRIPS implementation coverage in WTO TPRs for LDCs
· Development of IP infrastructure modernisation programmes at Sub‐Regional levels
· Enhancement of Dialogue, Information‐Sharing and Donor Coordination
· Establishment of a WIPO‐WTO TRIPS-LDCs Trust Fund
· Consideration of an extended transition period for LDCs to implement the TRIPS Agreement

1. INTRODUCTION
This document sets out the Approach Paper for the consultancy assignment ‘Assessing LDC Progress in the Implementation of TRIPS’, carried out by Saana Consulting Ltd (Saana) with sponsorship of the DFID-funded TradeMark Southern Africa (TMSA) programme and on behalf of the WTO LDC Group. 
The paper outlines an approach to assess progress in the implementation of the TRIPS Agreement by LDC WTO members, as well as the use of IP by LDCs as a development tool. The following activities have been undertaken in compiling the requisite evidence for this paper:

· Design of a checklist that can be used to outline what each WTO LDC has done in terms of preparations to implement the WTO TRIPS Agreement and more generally to protect intellectual property rights and use IP as a development tool.

· Conduct of an initial data-availability assessment for populating the checklist for each WTO-member LDC, drawing on information in the public domain and data held by the WTO and WIPO Secretariats, as well as by other international and inter-governmental organisations such as the AU, ARIPO, OAPI and the WHO Secretariat.

· Development of a methodology, work-plan/timetable, sequencing/staging, staffing plan/budget and management arrangement for a detailed survey to assess what needs to be done by each LDC WTO member to comply with the WTO TRIPS Agreement.

· Preparation of a phased approach for compliance with the TRIPS Agreement for LDCs which describes which components of the TRIPS Agreement need to be complied with by 1st July 2013 as a priority and which components of the Agreement could be phased in after 1st July 2013 and in accordance with the level of production capacities of LDCs. 

The Approach Paper examines and summarises the findings of the project, and develops the analytical and methodological framework to move ahead. It will thus assist with determining the level of effort required to carry out full assessments of the compatibility LDCs WTO members’ IP systems with TRIPS. As such, it creates the prerequisites to achieve the broader aims of this project, and allows for some initial conclusions to be drawn.

The senior experts for this study have been Mart Leesti, Getachew Mengistie, Michael Blakeney, and Marcelin Mahop. Tom Pengelly has been the overall Project Director and Petteri Lammi has been the Project Manager. Jakob Engel has coordinated research and management for this assignment, and provided research inputs, client liaison, and data collection support. Marta Gjørtz has led on data collection and analysis efforts. Other members of Saana Consulting’s Project Management Unit have also supported the efforts of the team through research and logistical support. 
2. BACKGROUND: TRIPS IMPLEMENTATION CHALLENGES FOR LDCs
2.1
The TRIPS Agreement

As part of the single undertaking resulting from the Uruguay Round of the General Agreement on Tariffs and Trade (GATT) in 1995, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) was established. The inclusion of intellectual property (IP) was in part due to mounting tensions in international trade caused by large disparities in standards of IP protection throughout the international trading system. IP as defined by the TRIPS Agreement encompasses: i) copyright and related rights; ii) trademarks; iii) geographical indications; iv) industrial designs; v) patents; vi) layout-designs (topographies) of integrated circuits; vii) plant variety rights and viii) protection of undisclosed information (trade secrets). 

The TRIPS Agreement entered into force on 1st January 1995, providing minimum standards for protection for each of these eight types of IP whilst leaving it to individual countries to determine their implementation strategy and trajectory. The TRIPS Agreement is an amalgam of existing treaties (Berne and Paris Conventions) and more recent supplements such as provisions for geographical indications and trade secrets. As such, the TRIPS Agreement has sometimes been characterised as “Berne and Paris Plus”. It is furthermore founded upon the same principles as other agreements in the WTO, namely national treatment and most-favoured nation. The Council for TRIPS was established alongside the TRIPS Agreement to administer its operation, and this includes monitoring member compliance. 
2.2
TRIPS reform proposals

The LDCs face significant difficulties in the implementation of the TRIPS Agreement, and Article 71 of TRIPS envisages the possibility that the Agreement might be amended. This possibility has been considered in the periodic meetings of WTO Trade Ministers. Thus, Clause 19 of the Doha Ministerial Declaration 2001 ‘instructed’ the Council for TRIPS to be “be guided by the objectives and principles set out in Articles 7 and 8 of the TRIPS Agreement and … take fully into account the development dimension” in pursuing its review programme under Article 71 of TRIPS. This clause made specific reference to the possibility of the protection of traditional knowledge and folklore and in referring to the relationship between TRIPS and the Convention on Biological Diversity, referred indirectly to the protection of genetic resources. Clause 18 of the Doha Ministerial Declaration, directed the Council for TRIPS to consider the possibility of extending the additional protection for wines and spirits in the TRIPS Agreement to other products such as agricultural products and handicrafts. The reform process provides an opportunity for LDCs to pursue their own strategic interests, particularly in relation to the Doha subjects mentioned above.

Thus far, the TRIPS Agreement has been amended only once, with the modification of the compulsory licensing regime concerning patented medicines. This arose out of a process that commenced with the adoption of the Doha Declaration on the TRIPS Agreement and Public Health at the Doha Ministerial Conference in November 2001. This precedent suggests that further amendment is possible, particularly in matters of critical national interest such as food security.
2.3
TRIPS implementation challenges for LDCs 

The idea that improving IP systems in LDCs could potentially be a highly effective development tool is gaining momentum. Alongside progress in LDCs’ development levels, it is becoming increasingly important to implement legal frameworks, administrative systems and enforcement mechanisms that meet international standards for IP protection. However, LDCs face a variety of obstacles in modernising their national IP systems:

· National Development Context

Issues surrounding the modernisation of IP systems cannot be disjoined from the local development context in that large amounts of financial and technical resources will often be required for LDCs to meet the provisions of the TRIPS Agreement. Under certain circumstances, it may neither be technically feasible nor economically viable for an LDC to establish and sustain an IP system comparable to developed countries. 

· IP Policy and Legal Framework

Implementing the TRIPS Agreement requires the preparation and implementation of a range of laws and policies. This in turn demands specialised technical and analytical skills as well as the ability to coordinate the policy development process so as to ensure the participation of key stakeholders both within and outside of government. Capacity problems within institutional structures in LDCs are a key issue and particular areas where LDCs struggle include the protection of plant varieties and of traditional knowledge. Concerns have been raised about whether technical assistance in this area has been adequately tailored to local circumstances. 

· IP Administration Regime

Effective IP policy and legal development requires specialised technical and analytical skills, and similar abilities are needed to establish and effectively operate institutions charged with the administration of those IP policies and laws. Often, LDCs will not have sufficient specialised knowledge and relevant expertise among officials to enable them to define effectively their needs with regard to administration of the national IP system. 

· Enforcement and Regulation Regime

The enforcement of IP in LDCs presents a similar challenge in that particular knowledge of IP issues is required. Indeed, low levels of awareness and inadequate capacity within institutions prevent enforcement mechanisms from prosecuting IP violations as foreseen by the TRIPS Agreement. There are also capacity problems in the implementation of IP regulations, particularly in relation to matters of special public interest or in relation to controlling anti-competitive practice by rights holders. 

· Promoting Innovation, Creativity and Technology Transfer

LDCs require a wider institutional framework in order to support the development of their national innovation capabilities through maximising access to technologies and knowledge assets protected by IP. LDCs furthermore need to strengthen research and education institutions and to conduct public education and awareness campaigns that focus on the merits of innovation, creativity and technology transfer. Evidence suggests that these imperatives are not always well-reflected at present in the institutional infrastructure of LDCs or, indeed, in most technical cooperation programmes supported by donor organisations. 
2.4
Development Objectives of TRIPS
‘The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.’

- TRIPS Agreement Art.7

Calls have been made by WTO Members for Article 7 to be ‘operationalised’ to ensure that the protection and enforcement of IPRs does actually contribute to the promotion of technological innovation and the transfer of technology. In relation to LDCs this operationalisation is provided for in part by Article 66.2 which requires that developed country members “shall provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer to least-developed country Members in order to enable them to create a sound and viable technological base.” 
Additionally, Article 67 provides for technical and financial cooperation from developed country WTO-members in the preparation of laws and regulations on the protection and enforcement of IPRs and shall include capacity building for ‘domestic offices and agencies’.

2.5
Article 67 and Technical Assistance 
It is envisaged under the TRIPS Agreement that LDCs will receive technical and financial assistance to overcome some of the issues in the implementation of the Agreement outlined above. Article 67 legally binds developed countries to provide the necessary assistance across all aspects of TRIPS implementation to help LDCs create a “sound and viable technological base”. Nonetheless, several challenges have been established in the provision of IP Technical Assistance (TA) (Leesti, 2005).
a) IP modernization requires that a recipient of TA should have some minimal level of appropriate absorptive capacity in place to serve as a foundation upon which to start building, and this may be the single most important determinant of IP TA success.

b) The absence of a suitable external mechanism for donor coordination and information exchange reduces the overall effectiveness and delivery of TA.

c) While it is recognized that IP TA activities are ‘demand driven’, potential recipients are often unable to objectively judge or articulate their needs.

d) IP TA projects aimed at bringing about major reforms to legacy regimes in LDCs should be designed to provide for assessment of national institutional capacity to manage such a project, and review and articulation of national IPR strategies and policies.

e) IP TA project proposals should include a project definition phase to follow immediately after an initial needs assessment phase. 

Ensuing from Art 67 and 66.2 that underpin TRIPS implementation by LDCs, account should be taken of the assistance that WIPO is offering in this regard. Some LDCs have already begun to avail themselves of this assistance. For example, in 2010 WIPO conducted branding analyses for the Tanzanian clove industry and the Ugandan cotton industry. It should also be noted that other donors have been willing to provide assistance in analysing the role of IPRs in economic development in a number of LDCs. In 2011, an EU-ACP project anlaysed the role which GIs could play in the marketing of agricultural products in a number of African countries including: Rwanda, Senegal, Tanzania and Uganda. 

National donors have also been undertaking capacity-building projects in LDCs. For example, from 2005 to 2009, a project funded by the German government and executed in Burkina Faso, Senegal and Sierra Leone aimed at increasing incomes and food security of small farmers in West and Central Africa through exports of organic and fair-trade tropical products and assisted farmer groups and small exporters to help them take advantage of remunerative markets. In the Pacific, an EU‐funded project assisted in the preparation of a Pacific Regional Action Plan (PRAP) to provide technical assistance for the establishment of national systems of protection for TK in six of the member States of the Pacific Islands Forum namely: Cook Islands, Fiji, Kiribati, Palau, Papua New Guinea and Vanuatu.  

The study team have reviewed all the Art 67 submissions by developed countries between 1995 and 2010, and developed separate matrices for all 31 WTO-member LDCs along the variables of years and donors. A summary of each type of donor activity has been noted (in italics where the LDC has been specifically named and in regular font where it is likely that the LDC was a receiver given its adhesion to the relevant group). The cells have subsequently been allocated colours depending on their categorisation into the various aspects of TRIPS implementation (legal, policy, administration, enforcement and awareness promotion). 
This gives a very clear indication of the kind of assistance that each LDC has received from which donors and over what timeframe. Together with fully completed checklists, these matrices will create an important gap analysis tool for donors and LDCs alike, in that the checklists identify the requirements for technical and financial assistance, and the Art 67 matrices highlight what assistance has in reality been provided. A case-by-case analysis should elucidate the gaps between the requirements and the provision of technical and financial assistance. It is envisioned that this tool will also be helpful as a guide for LDCs in the further development of their IP systems more generally. 

It is envisioned that a second stage of this project will enable the team to gain access to more information about the particular assistance that has been provided such that this gap analysis could be undertaken more thoroughly than is currently the case. 

2.6
LDC transition period 
Under the original TRIPS Agreement, the transition period for its implementation by LDCs under Article 66.1 was to end on 1st January 2006. However, the TRIPS Council decided on 29th November 2005 that the transition period was to be extended to 1st July 2013. The transition period applies to all TRIPS obligations with the exception of Art 3, 4 and 5, which incorporate the principles national treatment and most-favoured nation, and regulates the relationship between the TRIPS Agreement and other multilateral agreements on acquisition or maintenance of IP rights. Furthermore, on 27th June 2002, the Council for TRIPS adopted a decision extending the transition period under Article 66.1 for certain obligations concerning pharmaceutical products. Thus, LDCs are not obliged with respect to pharmaceutical products, to implement or apply Sections 5 (concerning patents) and 7 (concerning undisclosed information) of Part II of the TRIPS Agreement or to enforce rights provided for under these Sections until 1st January 2016. This decision was made without prejudice to the right of LDC Members to seek other extensions of the period provided for in Article 66.1 which provides that the Council for TRIPS “shall, upon duly motivated request by a least-developed country Member, accord extensions” of the implementation period for LDCs.
2.7
Current context
As well as facing problems in taking advantage of the opportunities presented by international IP agreements and mitigating the costs of their implementation, LDCs also encounter problems in negotiating these IP agreements in their interests. Although these difficulties vary in nature and magnitude across the WTO LDC Group, LDCs do require more information about their IP systems such that they can negotiate international IP agreements tailored to their development needs, and request technical and financial assistance for the implementation of these agreements. 

It is precisely this information gap that this paper aims to fill by developing an approach to assess progress in the implementation of the TRIPS Agreement by WTO-members LDCs, as well as the use of IP by LDCs as a development tool. The results are therefore expected to be twofold. 
Firstly, it is hoped that the findings will provide the WTO LDC Group with a tool assisting them in negotiating and managing the implementation of their WTO TRIPS obligations more effectively and in a manner that takes account of their development needs. In light of the upcoming expiry of the current LDC transition period in July 2013, this is a particularly prescient task. 
Secondly, it is envisaged that this research alongside a second phase could provide the LDCs with necessary information to request and receive more well-targeted technical and financial assistance as foreseen under Article 67. It is envisioned that these two results will assist WTO LDCs in moving towards TRIPS implementation at an appropriate pace given their development levels. 

3. CHECKLIST METHODOLOGY 
The aim of the checklist design was to construct a methodologically rigorous framework for the evaluation of IP systems enabling a sufficiently thorough assessment of each LDC’s IP structure to provide an overview of the extent to which it is en route to implementing the TRIPS Agreement. A draft checklist was firstly drawn up comprising 24 questions divided into six dimensions of TRIPS implementation, with each question having data availability and preliminary findings components. A column was also added to each of the six dimensions where implications and recommendations for the next stage could be made. Subsequently, the data availability assessment was undertaken alongside the completion of the preliminary findings component. Lastly, the implications and recommendations for the main survey phase were outlined thus enabling a categorization of all 31 LDCs into one of three tiers depending on their data availability levels. 
3.1
Designing the TRIPS Implementation Checklist
A draft checklist was drawn up with questions about what each LDC has done in terms of preparations to implement the WTO TRIPS Agreement and to use IP as a development tool taking into account their economic development profile and access to technical and financial assistance. 
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The questions were divided into six categories in order to reveal differences in the nature of TRIPS implementation in each LDC, and to display that progress may have been made in certain areas of TRIPS implementation whereas large gaps may remain in others. As such, the checklist comprised the following six sections: i) National Development Context; ii) Policy Framework for Protection of IPRs; iii) Legal Framework for the Protection of IPRs; iv) IP Administration Regime; v) IP Enforcement and vi) Using IP as a Development Tool (see Text Box 1).

Designing the checklist required a methodical formulation of each question ensuring that its syntax and scope engender empirically robust answers. It was necessary that the questionnaire could be answered through desk research using publicly available sources for the LDCs with high levels of data availability. However, for LDCs with low levels of data availability, it was necessary that the questionnaire could be used for interviews at a later stage (perhaps in the form of a semi-structured questionnaire as part of ‘elite interviewing’). Thus, the questionnaire design involved the creation of open-ended qualitative questions drawing on a number of sources including existing tool kits for IP needs assessments in LDCs, existing checklists used in the TRIPS accession process, as well as inputs from the senior experts involved in the project. The questionnaire was further improved throughout the completion of the initial pilot countries where it became apparent that certain questions were unsuitable, overlapped and too broad. 
3.2
Assessing Data Availability
After a scoping mission to Geneva involving meetings with representatives from WIPO and the WTO, the team had a solid overview of the availability and reliability of publicly available sources on TRIPS implementation issues, as well as more confidential sources of information that could potentially become available at the next stage of the project. The team as such decided to base the findings mainly on the sources listed below. 

	Name
	Type of Information

	WIPO Lex
	National legislation since 1995

	WIPO Statistics
	Statistics primarily on IP administration (e.g. applications and grants of patents and trademarks)

	WIPO IP Strategies
	LDCs’ national IP strategies 

	National Development Plan (NDP) & Poverty Reduction Strategy Paper (PRSP)
	NDPs and PRSPs are likely to contain broader objectives for the IP system (if this subject is discussed at all). Moreover, the context in which IP is discussed (innovation, growth, agriculture, public health, etc.) will be indicative of key development priorities.

	Science, Technology and Innovation (STI) Policy
	Where these exist, STI policies are likely to have some discussion of IP policy objectives.

	WIPO Country Profiles
	General information about LDCs’ national IP systems and participation in major international treaties (Berne, Paris, Madrid, Hague, UPOV, PCT)

	WTO Trade Policy Reviews
	Changes in legislation, administration and enforcement of IPRs relating to the TRIPS Agreement

	WTO Needs Assessments
	State of IP system and IP TA priority needs in LDCs (six have thus far been undertaken)

	WTO Accession Protocols
	Accession documents for Nepal and Cambodia analysing their IP
systems among other things

	WTO Art. 67 Returns
	IP  technical and financial assistance provided to LDCs

	WTO Notifications
	Notifications of changes to LDCs’ IP laws

	The World Bank’s
Development Indicators
	General background information on LDCs’ levels of economic and industrial development

	IP Office Homepage
	General information about national IP systems


After collecting the data for each WTO-member LDC, the team conducted an initial data availability assessment for each of the 24 questions, highlighting particular gaps that should be followed up in the next phase of the project. This activity was undertaken in order to distinguish between the countries and areas where there are high and low levels information such that the research in the next stage of the project can be targeted, avoiding detailed and time-consuming data collection for LDCs where plenty of information is readily accessible in the public domain. In this vein, this activity contributed to the completion of the Implications and Recommendations column (see Chapter 4) where the requirements for technical and financial resources for the completion of the full checklist were outlined.

In a pilot stage, the team firstly assessed the data availability for the eight LDCs with the most recent and easily accessible data i.e. the eight countries that either have WTO needs assessments or WTO accession protocols (Bangladesh, Cambodia, Nepal, Rwanda, Senegal, Sierra Leone, Tanzania, Uganda). After refining the questions, the team subsequently completed data availability assessments for LDCs with WTO Trade Policy Reviews from 2008 onwards, and in the last phase the remaining countries were considered. 
3.3
Highlighting Preliminary Findings
Alongside the data availability assessment activity, the team completed the preliminary findings component for all 24 questions, assessing the steps that each LDC has taken towards implementing the TRIPS agreement, and more generally to formulate IP policies, draft IP laws, administrate IP systems and enforce IP laws and regulations, as well as using IP as a development tool. This task was undertaken by concisely summarizing the main findings uncovered in the sources listed above. Highlighting the preliminary findings also contributed towards the completion of the Implications and Recommendations column (see Chapter 4) in elucidating what is currently known about LDCs’ IP systems, and in what areas further research is required. This means that at the next stage of the project, the team can request precise and concise information from the LDCs, merely filling the information gaps of each individual checklist and thus avoid wasting the valuable time of LDC officials by requesting publicly available information. 
3.4
Advantages 
The advantage of creating a distinct checklist for each LDC is that the individual requirements for technical and financial assistance quickly become evident. At the same time, separating the checklist into six categories enables thematic cross-country comparative analysis – for example examining enforcement issues across all OAPI-member states. The checklist methodology has therefore been constructed to allow for geographical as well as thematic comparisons, both activities that the team considers to be of pertinent relevance to the WTO LDC Group.

The benefits of dividing the 24 questions into a data availability component and a preliminary findings component include the effective use of LDC officials’ time during consultations at the next stage of the project. Furthermore, using publicly available information produces a relatively uncontroversial assessment of the extent to which LDCs have modernized their IP systems. IP compliance is clearly a politically sensitive issue, and not revealing confidential information makes the current checklists accessible to a wide audience whilst remaining informative. 
3.5
Limitations
A flip side to this latter advantage is that for certain LDCs the checklists in their current state do not give an adequate overview of IP systems. For Tier 1 countries (see Chapter 4), some relatively robust conclusions can be drawn about the modernization levels of LDCs’ IP systems, but even here there are requirements for verification and updates by officials. For Tier 2 and Tier 3 countries, very few conclusions can be made, and it will be necessary to gain access to more confidential information and conduct field work in order to gain a satisfactory overview of these LDCs’ IP systems, working in concert with the national authorities.

As part of this later stage, there is also a need to consult the relevant contacts in WIPO and WTO to gain more information, and the team has already established good working relations with these individuals. Another limitation is that the statistical data gathered will in many cases be inadequate for LDCs. This will be difficult to mitigate, but statistical evidence could at a later stage be gathered from more than one source in order to improve accuracy levels. 

4. PROGRESS IN THE IMPLEMENTATION OF TRIPS
This chapter seeks to draw out some general conclusions about the progress that LDCs in Africa and the Pacific regions have made in the implementation of the TRIPS Agreement from the data that has been collected throughout the project. Consequently, after discussing some general issues surrounding LDCs and TRIPS implementation, this chapter examines the ‘Preliminary Findings’ component of all checklist questions along the six dimensions in order to provide initial observations on the level of TRIPS implementation in WTO-member LDCs. 

Comments made at this stage are heavily constrained by the availability of data, and LDCs have been grouped into three tiers depending on their levels of data availability (Chapter 4 looks at the ‘Data Availability’ component of the checklists). It is perhaps only for Tier One LDCs that veritable conclusions can be reached at this stage since there is adequate evidence for these LDCs. Discussion surrounding Tier Two and Three LDCs will necessarily be more indeterminate in that the data here is less detailed and updated. This important disparity in the utility of the information gathered, strongly suggests that a second stage of this project is required. The particular challenges faced by LDCs in the implementation of TRIPS are analysed next along the six dimensions of TRIPS implementation. 

4.1
Development levels

The WTO recognises as LDCs those countries that have been designated as such by the UN. These are predominantly economically disadvantaged countries, albeit the checklists reveal that GDP per capita here spans a wide range: whereas the lowest GDP per capita in 1995 was 125.6 US$ (DR Congo), the lowest in 2010 was 192.1 US $ (Burundi), and the highest GDP per capita in 2010 was Angola at 4443.3 US $. 

Development priorities of LDCs vary by country and region but our study indicates that common to LDCs in all tiers is securing access to foreign investment, the acquisition of technologies, the promotion of research and development and the establishment of a sound industrial base, the promotion of education, securing access to medicines and the establishment of food security. Of particular relevance is that a number of studies have noted a positive correlation between IPR protection and foreign direct investment (FDI). For LDCs, a level of IPR protection should be adopted which is consonant with their level of development and technological requirements. It should be noted that FDI will be attracted where a host country has created a conducive business environment, involving many non-IP-related factors, such as financial incentives, the quality of the country’s infrastructure, the efficiency of its administrative approval procedures and the extent of any corruption among public authorities. For the 31 WTO-member LDCs, net inflows of FDI as a percentage of GDP have seemingly overall declined in that inflows ranged from -0.4% (DR Congo) to 33.8% (Lesotho) in 1995 whereas in 2009 the range was from 1.3 % (Mauritania) to 13.7% (Niger). There are also vast differences in economic openness between these countries and in 1995, exports as a percentage of GDP ranged between 0.8% (Myanmar) and 48.9% (Gambia), increasing to 9.6% (DRC) and 59.6% (Cambodia) in 2010. 
4.2
Policy framework

An important issue for LDCs is their capacity for IPR policy formulation. This issue, which was explored in questions 5, 6 and 7 of the checklist, involves both the establishment of an institutional capacity as well as a substantive capacity for IP policy formulation amongst government officials. The issue of policy formulation in LDCs generally is a matter of some sensitivity. The formulation of policy as a rational process in which experts identify and analyse a problem, proposing solutions based on best practices is seen to be unrealistic, ignoring as it does the conflict between bureaucrats, civil society and private sector organisations in policy agenda setting, as well as the very considerable influence of donors in policy formulation. A particular complication with IP policy is the fact that IP is a cross-cutting issue. 
A number of international and trans-national organizations and agencies in addition to the WTO and WIPO are now concerning themselves with this subject. These include FAO, WHO, UNCTAD, CBD, UNIDO and UNESCO among others. A particular problem in formulating a coherent IPR policy is the fact that different ministries liaise with those organizations. These ministries tend to have different cultures. Providing country representatives for all of these fora concerned with IP is a challenge for all countries. For LDCs, which are invariably distant from the places where the negotiations are occurring, their national representation is usually undertaken by the local diplomatic representative, who is usually responsible for liaison with a variety of different international organizations.

Nonetheless, a number of LDCs have implemented IP policies and these provide useful precedents for all LDCs. Analysing the checklists, it was found that five LDCs had formulated IP policies with some currently under way, and these five are interestingly all located within Tier One (high levels of data availability). This ratio does suggest that around half of LDCs could have IP policies, but it is likely that the LDCs with high levels of data availability also have relatively more well-developed IP systems. Technical assistance in the formulation of IP policies may be made available under Article 67 of the TRIPS Agreement, and is currently taking place.
National development plans are of fundamental importance to the development of LDCs, but for countries where such plans have been located, IP is merely addressed in a few, namely: Bangladesh, Uganda, Tanzania, Malawi, Zambia, Rwanda, DR Congo and Benin. It is interesting to note that the first six belong to Tier One. Science, Technology and Innovation Policies (STIP) can also be developed to support and encourage IP awareness, as well as to support the technological transformation, capacity-building and innovation of enterprises and to improve linkages between the research and industry sectors as well as enhancing national, regional and international dialogue in the area of STI. Many WTO-member LDCs appear to not have STI policies in place and only in a few of those that do is IP addressed (Rwanda, Bangladesh, Zambia, Uganda, Mozambique, Sierra Leone, Nepal, Angola and Lesotho). 
An important potential source of innovation for LDCs is the traditional knowledge (TK) and creativity of those countries. The African Group of countries has led the agitation for an international regime to recognise TK as a category of intellectual property. Within WIPO, the protection of TK has been under consideration since its General Assembly of 2000 agreed the establishment of an Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC). Concern has been expressed by the African Group and a number of Pacific Islands LDCs about the apparently slow pace in formulating an international instrument dealing with TK. At a diplomatic conference convened by ARIPO on 9-10 August 2010, in Swakopmund, Namibia, nine states signed a Protocol on the Protection of Traditional Knowledge and Expressions of Folklore. The Protocol is meant to protect creations derived from the exploitation of traditional knowledge in ARIPO member states against misappropriation and illicit use through bio-piracy. The Protocol is also intended to prevent the grant of patents in respect of inventions based on pirated traditional knowledge and to promote wider commercial use and recognition of that knowledge by the holders, while ensuring that collective custodianship and ownership are not undermined by the introduction of new regimes of private intellectual property rights. A draft similar instrument was adopted by the 46th Ordinary Session of the Administrative Council of the Organisation Africaine de la Propriete Intellectuelle (OAPI) through its resolution 46/16 ‘Projet d’Instrument Africain Relatif a la Protection des Savoirs Traditionnels. Similarly in August 2011 the Pacific Islands countries of the Melanesian Spearhead group of Countries (Fiji, Papua New Guinea, Solomon Islands and Vanuatu) adopted a treaty to facilitate collaboration in the protection of TK and expressions of culture.
4.3
Legal framework

Article 1.1 of the TRIPS Agreement provides that WTO Members in implementing the Agreement ‘shall be free to determine the appropriate method of implementing the provisions of this Agreement within their own legal system and practice.’ This provides a level of flexibility for LDCs in implementing the TRIPS Agreement, as does the general language used in a number of the specific provisions. Thus for example, Article 27.3(b) in referring to the protection of plant varieties, mentions the possibility of “sui generis” protection, without defining the type of sui generis protection to be adopted and the obligation in Article 22.2 for Members to prohibit the use of misleading geographical indications does not specify whether this should be done by a sui generis geographical indications law or through a trademarks law. 
Additionally, Article 8.1 provides that in formulating or amending their laws and regulations, members may “adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.” The boundaries of this provision have yet to be tested, but could be applied to laws dealing with genetic resources, or food security.

With regards to the legal aspects of TRIPS compliance, it has not been explicitly suggested in the documentation considered that any single LDC has fully merged the requirements of the TRIPS Agreement into its national legislation. When limiting the sample size to LDCs with relevant information from 2007 onwards, it is found that the following countries have however explicitly not implemented all legal aspects of the TRIPS Agreement at this stage: Bangladesh, Zambia, Uganda, Mozambique, Sierra Leone, Tanzania, Chad, Central African Republic, Solomon Islands, Niger and Madagascar. It is important to note that the remaining LDCs have insufficient evidence to enable such an evaluation. The legal compliance of OAPI- and ARIPO-members must be considered as part of an analysis of whether the founding agreements of these organisations are in conformity with the TRIPS Agreement and whether these agreements have been implemented at the national level (see Chapter 5 on OAPI and ARIPO below). 

It is interesting to establish whether and what legislation is under development in order to gain an impression of the extent to which the legal framework is changing. Out of the Tier One LDCs, the following countries appear to have legislation in the pipeline: Rwanda, Bangladesh, Zambia, Uganda, Sierra Leone, Tanzania, Malawi, and Senegal. Amongst remaining LDCs, Burundi, Niger, Cambodia and DR Congo have legislation pending or in the pipeline. For certain LDCs, specific areas have been highlighted that require further attention, and these include the protection of traditional knowledge and genetic resources, trade secrets, geographical indications, layout-designs of integrated circuits, preventing import and export of counterfeit goods.

The issue of TRIPS flexibilities was raised in question 12 of the checklist, but to date LDCs have not explored the possibilities that it opens. Like a number of WTO non-LDCs countries, LDCs could for example establish legislations providing a much broader seed-saving possibility for farmers than is made available in UPOV 1991. In relation to geographical indications protection, LDCs could extend the same type of protection for agricultural products and handicrafts that is currently only prescribed for wines and spirits.
4.4
IP administration

In Tier One, all LDCs appear to have distinctly defined industrial property offices and copyright offices, with IP tasks clearly divided between them. These seemingly appear to be located within ministries dealing with industry and culture respectively, and the ministries of justice are at times also involved in the administration of IP. It has also been found that Rwanda and Uganda are the only two LDCs with a joint copyright and industrial property office based on the information found. OAPI-members on the other hand have a centralised system for administering industrial property (see analysis of OAPI below). For a mere few LDCs, it is unclear which institutions handle IP matters. In Burundi, there is a need to align Burundi’s IP fee system with international practice. For example, the application and publication fee for trademarks is FBU 1000, which is less than US$ 1 at the prevailing exchange rate.
 The applicant is also required to pay a publication fee of FBU 3000, which is less than US$ 3. The application fee for a patent is FBU 5000, which is about US$ 5 at the current exchange rate whereas the application fee for industrial designs may be FBU 300, 500, 1000 or 1500 which is around and below US$ 1. 

For LDCs where information is available regarding automation, it generally appears to be paper-based. The team did however come across plans in Tanzania to automate and modernise IP systems, and some IP offices (Rwanda, Uganda, Malawi and Sierra Leone) appear to be undergoing reform. In a number of studies, it has been pointed out that LDCs are responsible for only a fraction of one percent of patents that are registered in their own countries. This would appear at first blush to represent a diversion of scarce national funds for the benefit of foreign rights holders. It is also largely the case that national patent offices in LDCs play an insignificant role in the development of international patenting standards or practices. However, the danger from allowing other countries’ IPR offices to set patenting standards is that key issues such as the patenting of HIV/AIDS medicines and the protection of genetic resources will be automatically adopted by LDCs countries without the filter of their special strategic concerns. 
4.5
IP enforcement

LDCs are not currently considered to be relevant sources of counterfeit or pirate products; however, they are becoming identified as significant markets for those products, particularly for counterfeit medicines. Responding to the catalogue of harmful impacts of counterfeiting and piracy in East Africa, The East African Community Anti-Counterfeit Bill, 2010 has been formulated. Among the LDCs members of the EAC Uganda has introduced a Counterfeit Goods Bill. Tanzania has established a dedicated institution to deal with counterfeiting and piracy, while Rwanda and Burundi are reported as being in the early stages of reforming their IP laws. From the checklists, it appears that many LDCs face problems in meeting the enforcement provisions of the TRIPS Agreement (Part III). 

For the majority of LDCs, no information has been found about the role of IP offices in the enforcement of IPRs, and for LDCs where such a role has been outlined (Bangladesh, Tanzania, Zambia and Mozambique), there appears to be a weak linkage between IP offices and enforcement in the form of enquiry, advisory and dispute resolution services, awareness-raising, and supervision. Commercial high courts or commercial divisions of high courts are in place in Rwanda, Uganda, Sierra Leone and Tanzania. Bangladesh has no separate court system but the Copyright Office runs a judicial court in its office whereas Sierra Leone plans to establish a separate High Court to deal with IP. Special units within police forces and customs administrations have only been identified in Zambia and Senegal. Some LDCs face problems in involving police and customs forces in enforcement due to their lack of training, limited manpower, and this overall often remains a low priority. 
4.6
Using IP as a Development Tool

The checklists show that a few LDCs have web pages available, but with respect to searchable patent databases barely any were found. The statistics located on patent and trademark registrations and applications domestically and abroad were only available for a few countries and appear rather inconclusive. Institutions facilitating technology transfer were on the other hand found for Uganda, Malawi and Tanzania, Benin and Myanmar.

With respect to required technical and financial assistance, some LDCs have lists of needs and although these vary with LDCs, some of the gaps include: training/awareness promotion at all levels, law on TK and folklore, automation of IP offices, institutional modernisation, strengthening of IP policy and legal development, enforcement, participation at negotiations, formulation of IP policy, making use of IP flexibilities.  The team also noted that Lesotho has requested assistance from the WTO and the ICTSD to undertake the TRIPS Needs Assessment, with the aim of ensuring full compliance with the TRIPS Agreement. 
4.7
Conclusion

The survey results indicate that for LDCs, IPRs are both a burden and an opportunity. The principal burden is the cost of complying with the various international, regional and bilateral IPR obligations that are imposed upon them. Compliance with the TRIPS Agreement as a qualification for membership of the WTO is probably the most significant obligation in this regard. 
On the other side of the ledger is the promise, articulated in Article 7 of TRIPS that the protection and enforcement of IPRs should contribute to the promotion of technological innovation and to the transfer and dissemination of technology. Consequently, LDCs are identifying the ways in which IPRs can be used to encourage investment, to underpin research and development, to secure access to medicines, to improve food security and to enhance the development of industry and to facilitate trade. 

In order to make use of these opportunities presented by the TRIPS Agreement, it appears that a mapping of the current state of WTO-member LDCs’ IP systems would be highly beneficial. The summary of the preliminary findings highlights the need for a second phase in this project since conclusions can only at this stage be drawn for Tier One LDCs, and even some of these findings require verification and updating in concert and full co-operation with the national authorities. It is envisioned that such a second phase results in all LDCs reach similar data availability levels, and a strategy for such an undertaking is considered in the subsequent chapter. 

5. OAPI AND ARIPO TRIPS IMPLEMENTATION PROGRESS

Since a large number of LDCs are members of the Organisation Africaine de la Propriété Intellectuelle (OAPI) and the African Regional Intellectual Property Organization (ARIPO), the progress in the implementation of TRIPS for these two organisations has been considered separately.
5.1
Organisation Africaine de la Propriété Intellectuelle (OAPI)

The OAPI provides co-operation in the protection of IPRs in its Member States, 11 of which are WTO-member LDCs. The mention of the various international treaties on IP in the preamble of the 1999 Revised Bangui Agreement, including the 1994 WTO TRIPS Agreement, is a clear indication that the OAPI instrument is shaped to reflect existing international standards and trends concerning the protection and administration of IPRs. Indeed, in order to be in a better position to cooperate internationally pursuant to Article 69 of TRIPS, the 1977 Bangui Agreement was revised in 199 specifically aligning it to the 1994 WTO TRIPS Agreement.
There is need for a detailed analysis of the level of compliance by the OAPI 1999 Revised Bangui Agreement with the 1994 WTO TRIPS Agreement. In order to undertake such a detailed analysis, the best approach would be to examine in a comparative manner the various annexes of the Bangui Agreement, vis-a-vis the provisions of the TRIPS Agreement. It is nonetheless at this stage possible to evaluate the extent to which the Bangui Agreement may be said to be compliant with the TRIPS based on: (i) whether or not the types of IP tools advocated by the TRIPS Agreement have been included in the 1999 Bangui Agreement and; (ii) a brief discussion of some issues relating to the Bangui Agreement.

The Bangui Agreement is divided into eleven parts including the agreement itself to which 10 annexes are associated with each representing a tool for the protection of a specific type of IPR. A look at these annexes in comparison with Part II of the TRIPS Agreement reveals that the 1999 Revised Bangui Agreement has largely covered the types of IPRs treated by the TRIPS Agreement. Areas where there is conformity include the 1999 Revised Bangui Agreement’s changed term of patent protection to 20 years from 10 years + two renewals of 5 years each as it previously was. Furthermore, the wording of Article 6(4) of annex VIII of the 1999 Bangui Agreement on the protection against unfair competition is very similar to the wording of Article 39(3) of the TRIPS agreement dealing with the protection of undisclosed/confidential information, while the wording of article 5(b) of Annex IX of the 1999 Bangui Agreement on the protection of layout-designs (topographies) of integrated circuits is in conformity with Article 36 (scope of protection) of the TRIPS Agreement (section 6) which deals with the Protection of Layout-Designs (topographies) of Integrated Circuits. On the basis of the above, and pending a detailed analysis of the extent to which each annex of the Bangui Agreement responds to TRIPS, it may be argued that in its form or at least on the surface, the 1999 Bangui Agreement is compliant with the TRIPS Agreement.

One of the issues worth discussing, which is somewhat controversial, is the level of exploitation of the TRIPS flexibilities by the Bangui Agreement, with a particular emphasis on whether or not some provisions of the Bangui Agreement have included higher standards beyond the current development status of the OAPI member countries. Arguably, the content of Article 6 of annex one of the 1999 Revised Bangui Agreement may be seen as an evidence for the exploitation of the TRIPS flexibilities pursuant to Article 8(1) of TRIPS, because the various exclusions can be interpreted as addressing the interests of the OAPI member countries. However, looking at the following article, Article 7 of annex one of the 1999 Bangui Agreement, it is not convincing how the definition of the ‘working’ of a patent, which includes importation of goods manufactured abroad would be helping the promotion of technological innovation, technology transfer and dissemination for the LDC members of OAPI.

Pursuant to the 2001 Doha Health Declaration Article 7, OAPI LDCs are not expected to implement section 5 of TRIPS until 1 January 2016, which suggests that OAPI LDCs member states are actually not obliged to implement Annex 1 on patents of the Bangui Agreement. Providing that these LDCs and their research institutions were sufficiently informed, perhaps through the OAPI, about patents that may be useful to them in any sector of development, OAPI could declare the non enforceability of such patents in its LDCs member states, paving the way for their use with low risks of liability. With its lack of logistical capacity and human resources, there appears to be a severe lack of dissemination of information on IPRs by OAPI meaning that even if there were national capacities to use them in the national interest, it is problematic.

Another point that is worth considering is the protection of new plant varieties within the framework of the Bangui Agreement. The 1999 Bangui Agreement has among its annexes, annex X which deals with the protection of new varieties of plants. Another flexibility of the TRIPS Agreement provided for in Article 27(3) (b) is the freedom that WTO members have in choosing the tool for the protection of new varieties of plants. While some commentators argue that Annex X of the 1999 Bangui Agreement provides a fair balance between the rights of plant breeders and the interests of farmers and the research community, others are of the view that Annex X reflects the 1991 UPOV Act and is not appropriate for the level of research, economic and biotechnological development of the OAPI member countries. 

Based on the few issues discussed above, there may be strong reluctance for some to support the proposition that the 1999 Revised Bangui Agreement is compliant with the stated objectives of TRIPS Agreement because in its shape, it appears to have overlooked the level of development of OAPI member countries.

OAPI provides a common administration of all forms of industrial property, with the headquarters of OAPI working with national liaison structures (generally located within national ministries charged with industrial and commercial issues) in the filing and registration of industrial property titles. Concerning the role of OAPI in the development of national IP policies in its member countries alongside other technical assistance provided by organizations such as WIPO, OAPI’s role has been predominantly observatory in order to ensure that policies suggested reflect the Bangui Agreement in its current form and include areas that are likely to be added in a planned revision. A careful scrutiny of the 1999 Bangui Agreement (its annexes) and some pieces of IP legislation of its member states reveals that the purported observer role played by OAPI in national IP policy processes has not always ensured that national legislation is strictly aligned to the 1999 Bangui Agreement. As such, in practice, national IP laws and policies of OAPI member states are not strictly in conformity with the Bangui Agreement.
One significant development that should be mentioned here in respect of the efforts deployed by OAPI to promote the use of IP as development tool is the institution’s setting up of a special fund to which a range of actors may be eligible. Called Fonds d’Aide à la Promotion de l’Invention et de l’Innovation (FAPI), this mechanism has been set up by OAPI in order to assist the organisation in pursuing the valorisation of the patents that it delivers. In valorising such patents, OAPI hopes to ensure efficiency in its assistance to its member countries strategies aimed at integrating the role innovations in the broader development process. Considering that the mechanism targets the broader development strategies of OAPI member countries, it is also a tool available to the private sector as it looks to enhance its development-oriented innovation activities.  

It has been indicated a revision process of the Bangui Agreement has been started, and the on-going internal process within OAPI to develop a sui generis IP-based tool for the protection of genetic resources and traditional knowledge is likely to be one of the major additions to the annexes of the Bangui Agreement within this framework. 
5.2
African Regional Intellectual Property Organization (ARIPO)

The African Regional Intellectual Property Organization (ARIPO) evolved from the English Speaking African Regional Industrial Property Organization (ESARIPO), which was established under the 1976 Lusaka agreement. The organization was created to derive advantage from the effective and continuous exchange of information and the harmonization and coordination of IP policies, laws and activities. ARIPO is located in Harare and currently consists of 9 WTO-member LDCs. ARIPO administers the Harare and Banjul protocols, which were adopted in 1982 and 1997 respectively. All the member states of ARIPO except Somalia are members of the Harare Protocol. The members of the Banjul protocol, however, are four WTO-member LDCs, namely Lesotho, Malawi, Tanzania and Uganda.

The Harare and Banjul protocols (henceforth referred to as the ‘regional systems’) aim to streamline the filing and processing of patent, utility model, industrial design and trademark applications, granting or registering and administering patent, utility model, industrial design and trademark titles. The agreements provide for centralized procedures including renewal, publication, amendments and representation. When an application is filed with a national industrial property office, the office has a duty to transmit the application to ARIPO within one month of receiving the application. Upon receipt of the application, the organization will undertake a formal examination of applications for registration of industrial designs and trademarks, and both formal and substantive examinations of patent and utility model applications and notify designated states. The designated state has a duty to communicate its decision. Where no communication is made within the prescribed period of time or when an application is accepted, the organization will publish a notice in its journal that the patent is granted or utility model, industrial design and trademark is registered. 

It should be noted that the regional systems do not replace national industrial property systems. Matters arising after the grant or registration of titles except renewal as well as enforcement actions against infringement of industrial property titles are governed by national laws of the member countries. Member states may, for example, issue compulsory license or revoke granted titles.
Examination of the Harare and Banjul protocols reveals that these comply with certain aspects, and in some instances provide for more protection than the minimum requirements, of the TRIPS Agreement. Importantly, there are also areas where ARIPO-legislation fails to comply.

The Harare protocol is TRIPS compliant in that:

· It deals with some of the elements of IP governed by the TRIPS agreement, namely, patents and industrial designs;

· Patent protection is available to an invention in any field of technology; 

· The requirements of patentability are the same. It provides that an invention must be new, involve an inventive step and industrially applicable in order for it to be patentable. The requirement that an industrial design should be new is also the same; 

· The duration for protection of a patent and a registered design is twenty and ten years respectively. 

The Harare Protocol does not meet TRIPS requirements in areas where the protocol:

· Incorporates the requirement of universal novelty as one of the criteria of patentability. The TRIPS Agreement does not define the criteria of novelty thereby giving the opportunity and flexibility to member states to specify the requirement as they deem fit and appropriate (Article 27(1); 

· Does not provide ARIPO with:

i. The non-patentable matters or the grounds for excluding patents (Article 27 (2) and (3) of the TRIPS Agreement);

ii.  The exclusive rights conferred by patent protection (Article 28 of TRIPS) and limitations of the rights (Article 30 of TRIPS);

iii.  The duty of an applicant to disclose his invention and indicate the best mode of applying or using the invention (Article 29 of TRIPS);

iv.  The grounds for the issuance of compulsory license (Article 31 of TRIPS);

v.  Exhaustion of rights (Article 6) that may be used to cater for the public interest of member countries.

These limitations of the ARIPO Harare protocol may be explained in terms of the dual system in that these matters are left for the national law. However, this is not in line with the harmonization objective that ARIPO pursues as well as the rationale for the establishment of the organization, namely to maximize advantage of member states from IP laws and activities. Member states further have not benefited from – and in some instances denied the opportunity of – benefiting from the flexibilities of the TRIPS agreement. One example relates to the patent protection of pharmaceutical inventions where, following the Doha Ministerial meeting of 2001, WTO-member LDCs are not required to provide patent protection for pharmaceutical products until 2016, which may further be extended upon duly motivated request as provided under Article 66 (1) of the TRIPS agreement. Examination of the laws of the member states and relevant literature has revealed that it is only Rwanda that excluded pharmaceutical products from patent protection. The reason for the extension of patent protection to the pharmaceutical inventions relates to LDCs’ adherence to the Harare protocol and incorporation of the protocol into the domestic law.

The Banjul trademark protocol is in line with the TRIPS Agreement in that it provides for protection of trademarks, one of the elements of IP governed by the TRIPS agreement. However, the agreement fails to take advantage of the opportunities of the TRIPS Agreement. The Banjul Protocol, for example, prescribes a longer duration for a registered mark than the minimum set by the TRIPS Agreement. Moreover, the protocol is not in conformity with the TRIPS Agreement in all aspects. For example, it does not provide an exception regarding protection of unregistered well-known marks as required under the TRIPS agreement. Furthermore, the ARIPO legal framework does not accord protection to elements of IP governed by the TRIPS Agreement such as geographical indications (one may argue that geographical indications may be protected using certification marks and similar tools). However, the Banjul Trademark Protocol does not make a distinction between trademark, certification or collective mark but marks. This issue seems to be left to member states national laws, copyright and related rights (despite the fact that the organization is mandated to deal with copyrights), lay out design and undisclosed information.

ARIPO-members are expected to incorporate the provisions of the protocols into their domestic legislation. A literature review of relevant documentation has shown that a few countries have adopted the ARIPO protocols into their domestic laws while others have not. For example, Botswana has been cited as the only country that had incorporated the provisions of the Banjul Protocol into its domestic legislation.
 An example of a country that has incorporated the Harare Protocol provisions into its domestic law is Malawi.
 There are a number of countries have not domesticated the ARIPO legislation. For example, it is not possible to secure protection for a utility model in member states of the Harare protocol such as Zambia
 and Zimbabwe
. Moreover, there are countries where industrial design registration may not be available by filing an application with ARIPO or national offices of member states as provided under the Harare Protocol. Tanzania and Uganda, for example, continue to implement a law on industrial design protection that they inherited from the British colonial power. An applicant for industrial design registration, under the ARIPO Harare protocol, including Tanzanian and Ugandan will be forced to go to London and secure British registration before applying for and obtaining protection for their design before filing an application with ARIPO or national industrial property offices of Tanzania and Uganda and securing title.
5.3
Other Regional, Bilateral and Multilateral Obligations

Since the TRIPS Agreement was promulgated in 1994, it has been supplemented by other IPR obligations that countries have taken on in a number of bilateral and multilateral obligations. Thus in assessing the compliance of LDCs with TRIPS obligations, account has to be taken of these supplementary agreements. For example, The Partnership Agreement between the members of the African, Caribbean and Pacific Group of States and the European Union (EU) signed on 23 June 2000 (‘Cotonou Agreement’) and concluded for a twenty-year period from March 2000 to February 2020 contains a number of IP provisions. Pursuant to the Cotonou Agreement a number of Economic Partnership Agreements (EPAs) have been entered into between the EU and a number of groups of ACP countries. The EPA between CARIFORUM (includes Haiti) and the EC concluded in 2008 includes a full 18-page chapter on IP. This gave pause to the remaining ACP Groups because it clearly set the TRIPS ++ bar high. Other ACP members have signed “interim” agreements, without full IP components.

The EPAs will succeed the trade provisions of the Cotonou Agreement and came into force in January 2008. Furthermore, in draft proposals to the ECOWAS (West African) and Southern African (SADC) substantive obligations are proposed in the areas of: copyright and related rights, trade marks, geographical indications, industrial designs, patents, plant varieties and enforcement. Relating to copyright, the EU asks ACP countries to accede to the substantive portions of the WIPO Copyright Treaty and the WIPO Performers and Phonograms Treaty. These treaties deal with issues of the production, use and distribution of digital content, an area in which few LDCs countries have been able to participate because of the digital divide. Other areas that have been identified are: the inclusion of protection for non-original databases and the imposition of obligations to protect digital rights management (DRM) and technological protection mechanisms (TPMs).  
IP provisions are contained in a number of regional trade agreements that contain SSA members. Article 24 of the Protocol on Trade in the treaty establishing the Southern Africa Development Community (SADC) states that “Member States shall adopt policies and implement measures within the Community for the protection of Intellectual Property Rights, in accordance with WTO Agreement on Trade-Related Aspects of Intellectual Property Rights”. WTO-member LDCs in SADC include: Angola, Lesotho, Malawi, Mozambique, Tanzania, and Zambia.

Bilaterally, a number of LDCs have accepted IPR obligations in the various free trade agreements (FTAs) into which they have entered. Inevitably, these impose TRIPS plus obligations. Finally, account should be taken of plurilaterally negotiated IPR agreements that may be included in the IPR chapters of FTAs. The most recent example of this is the IPR enforcement standards that have been prescribed in the Anti-counterfeiting Trade Agreement (ACTA), which was concluded in December 2010.
6. REQUIREMENTS FOR THE DEVELOPMENT OF A SURVEY
In the Terms of Reference, it was requested that the team devise ‘a methodology, workplan/timetable, sequencing/staging, staffing plan/budget and management arrangement for a detailed survey to assess what needs to be done by each LDC WTO member to comply with the WTO TRIPS Agreement’. Based on the data availability assessment and the preliminary findings for each question in every checklist, the development of such a survey could subsequently take place. It is important to note that a number of LDCs will conduct TPRs in 2012, and if the TRIPS section in these is significant some LDCs may change data availability tiers. The relevant countries are Nepal (1st and 3rd February 2012), Guinea-Bissau (2nd and 4th July 2012), Togo (2nd and 4th July 2012), Bangladesh (24th and 26th September 2012), Tanzania (24th and 26th October 2012), Uganda (24th and 26th October 2012), Burundi (24th and 26th October 2012), and Rwanda (24th and 26th October 2012). Three of these are currently in Tier Three (Low Levels of Data Availability), and one is in Tier Two. 
6.1
Methodology for the categorisation of LDCs
In the first column of all 31 checklists, where the data availability assessment and preliminary findings components were completed for all questions, the gaps in available data sources and information became evident. Based on these findings, all LDCs could be categorised into three tiers based on their levels of data availability where Tier One includes countries with a substantial amount of information about the LDCs’ IP systems, Tier Two having less data available and Tier Three having very little. For the purpose of outlining the implications and recommendations for the next stage, it was decided that using the six dimensions would be highly effective given similarities between the activities required between questions within these categories. When making implications and recommendations, the three data availability tiers were also helpful in distinguishing between three corresponding types of intervention. 

6.2
Tier One countries – high levels of data availability
	Tier 1

	Bangladesh
	Malawi
	Rwanda
	Senegal
	Sierra Leone

	Tanzania
	Uganda
	Zambia
	Mozambique
	

	Tier 2

	Benin
	Burkina Faso
	Cambodia
	Gambia
	Guinea

	Lesotho
	Madagascar
	Mali
	Niger
	Solomon Islands

	Togo
	DR Congo
	

	Tier 3

	Angola
	Burundi
	Central African Republic
	Chad
	Djibouti

	Guinea Bissau
	Haiti
	Mauritania
	Myanmar
	Nepal


·  Data Availability - General Characteristics

Tier One includes LDCs with high levels of data availability, meaning that they have one or several of the following containing relevant information: WTO needs assessments, WTO accession protocols, Trade Policy Reviews from 2005 onwards, updated IP office web pages, and seemingly most legislation available on WIPO Lex. 
· Most Obvious Data Gaps

Many LDCs under Tier One have IP policies, but there is some uncertainty about whether all policy documents addressing IP have been included in the assessment. Furthermore, updated information about pending legislation has not always been located. For Tier One countries, a variety of statements about the legal implementation of the TRIPS Agreement has been found, but there are no overarching legal assessments per LDC. For certain LDCs, administrative systems are not adequately addressed, and patent and trademark statistics are occasionally missing. Generally, little information has been found about the enforcement of the IP provisions of the TRIPS Agreement, and for certain LDCs it is unclear whether special courts, police forces or customs units exist to enforce IP laws. Furthermore, no online databases or technology transfer offices were located. Importantly, the team did not come across information about priority requirements for technical and financial assistance for Mozambique and Malawi.

· Means to Address Gaps


In general, the information gaps in each individual checklist are relatively small and to adequately complete them would require updating and answering a mere few questions as well as conducting a legal assessment of TRIPS compliance. For each LDC, it is clear which institutions are responsible for IP, and the team has thus concluded that improving Tier One checklists can be done by conducting desk research including interviews via e-mail correspondence. 

For Tier One LDCs, the main activity will entail the verification of the checklists by local IP offices. It will also be necessary to engage an expert to establish the areas of TRIPS requiring further attention in order for the LDC to legally implement the TRIPS Agreement. Malawi however is particularly weak on legal implementation, and as such this will be a slightly more rigorous task for Malawi. Furthermore, specific information must be requested from the IP office about the extent to which the enforcement of the IP provisions of the TRIPS Agreement (Part III) is being met, and for Mozambique and Malawi it will be necessary to request information from the IP office about what priority requirements for assistance exist for the implementation of the TRIPS Agreement. Where there are gaps in statistics, these must be requested and for OAPI- and ARIPO-members these could be found at the regional level. 

6.3
Tier Two countries – medium levels of data availability
	Tier 1

	Bangladesh
	Malawi
	Rwanda
	Senegal
	Sierra Leone

	Tanzania
	Uganda
	Zambia
	Mozambique
	

	Tier 2

	Benin
	Burkina Faso
	Cambodia
	Gambia
	Guinea

	Lesotho
	Madagascar
	Mali
	Niger
	Solomon Islands

	Togo
	DR Congo
	

	Tier 3

	Angola
	Burundi
	Central African Republic
	Chad
	Djibouti

	Guinea Bissau
	Haiti
	Mauritania
	Myanmar
	Nepal


· Data Availability - General Characteristics

Tier Two countries have medium levels of data availability entailing that they have TPRs from 2003 onwards (most LDCs have information from 2008 onwards) with relatively detailed information about the LDCs’ IP systems. 

· Most Obvious Data Gaps

In terms of policy documentation, it is likely that more than what was found in fact exists. Certain LDCs have some comments about the compatibility of their national legislation with the TRIPS Agreement, but there is no overall evaluation of whether national legislation is TRIPS compliant. There is furthermore frequently a lack of overview of planned and pending legislation as well as statistics on patents and trademarks. Some LDCs have detailed information about IP administrative procedures, whereas others do not. There is also very little information about the extent to which LDCs meet requirements for enforcement as set out by Part III of the TRIPS Agreement. Information is also to varying degrees missing about the role of IP offices in IP enforcement, the types of courts that enforce IPRs and special customs and police forces that deal with IP. No information has been found about patent databases or TT offices, and only small pieces of information were found about priority needs for technical and financial assistance.

· Means to Address Gaps


In general, there are fairly substantial gaps in these checklists, albeit the nature of these gaps vary between the LDCs. However, in most cases it is clear which institutions are responsible for IP, and it appears that most of the gaps can be addressed through interviews via the phone and e-mail in the second phase. Generally, it will be necessary to engage an expert to establish the areas of TRIPS requiring further attention in order for the LDCs to legally implement the TRIPS Agreement. Furthermore, specific information must be requested from the IP office about the extent to which the enforcement of the IP provisions of the TRIPS Agreement (Part III) is being met

For Tier Two LDCs, IP office officials will, in a similar vein to Tier One LDCs, also have to verify and update the information found in the checklists, but the main task here will consist of interviewing IP officials and requesting the relevant information. The team must firstly request missing policy documents from the IP office or the relevant ministry, as well as information about planned and pending legislation. An expert will be engaged to conduct a legal assessment of the extent to which the current national IP legislation is compatible with the requirements of the TRIPS Agreement, and which areas require further attention. It will also be necessary to ask the IP office to fill the gaps in statistics as well as gaps in information about the functioning of the IP administration systems where this is required. 
The team will also need to hire an expert to conduct an assessment of the extent to which the LDCs meet requirements for enforcement as set out by Part III of the TRIPS Agreement and information will be requested about the role of IP offices in IP enforcement, the types of courts that enforce IPRs and special customs and police forces that deal with IPRs from the ministries of justice and the IP offices where this is needed. Due to generally low levels of information about technical and financial assistance, it will be necessary to request information about this. For OAPI- and ARIPO-members this may require liaising with officials in the administration of these regional organisations.
6.4
Tier Three countries – low levels of data availability
	Tier 1

	Bangladesh
	Malawi
	Rwanda
	Senegal
	Sierra Leone

	Tanzania
	Uganda
	Zambia
	Mozambique
	

	Tier 2

	Benin
	Burkina Faso
	Cambodia
	Gambia
	Guinea

	Lesotho
	Madagascar
	Mali
	Niger
	Solomon Islands

	Togo
	DR Congo
	

	Tier 3

	Angola
	Burundi
	Central African Republic
	Chad
	Djibouti

	Guinea Bissau
	Haiti
	Mauritania
	Myanmar
	Nepal


· Data Availability General Characteristics

LDCs in Tier Three include countries for which there are no TPRs or where TPRs are outdated (before 2003). In a few cases it also includes more recent TPRs that simply provide very little information about the LDCs’ IP systems. 

· Most Obvious Data Gaps

For Tier Three LDCs it is certain that the policy documentation found is inadequate to provide any accurate overview of the LDCs’ IP systems. Specifically, there is little information about pending or planned legislation as well as the extent to which LDCs meet the legal requirements of the TRIPS Agreement. Whereas some information has been located about the administration of IP for most LDCs, barely any was found about the implementation of Part III of TRIPS, the role of the IP office in enforcement, the types of courts that enforce IP, as well as specialised police and customs units that deal with IP issues. Statistics on patents and trademarks are generally unavailable, and very little information exists about technical and financial assistance requirements. 

· Means to Address Gaps


In a similar vein to the two aforementioned categories, there are requirements for information verification and updates, as well as interviews, but the main activity for the second stage for these LDCs will involve in-depth fieldwork by an IP expert. For certain LDCs, it is even unclear which institutions are responsible for what aspects of IP. As such, for Tier Three LDCs, it is likely that fieldwork is required to establish contact with the relevant individuals to gain access to the necessary information. 

Once it has been established which institutions are responsible for various aspects of IP administration, requesting that the IP office generally verify and update the little information found will be necessary. The team will also need to engage an expert to conduct a legal assessment of the extent to which the current national IP legislation is compatible with the requirements of the TRIPS Agreement, after having requested all relevant legislation. The expert will also need to conduct an assessment of the extent to which the country meets requirements for enforcement as set out by Part III of the TRIPS Agreement. This may all require fieldwork if the legislation and information is not available electronically. 
The IP office will also be interviewed about administrative procedures surrounding IP and statistics will need to be requested on patents and trademarks. Fieldwork in IP offices and ministries of justice will be undertaken in order to gain information about the IP offices’ role in the enforcement of IP, the types of courts that enforce IP, and whether there are special police and customs units that deal with IP. 
Lastly, there is a need to conduct field visits to gain primary sources of information about the requirements for technical and financial assistance for all LDCs because this will necessarily entail face-to-face interviews asking questions about all the six dimensions of IP. For OAPI- and ARIPO-members this may require fieldwork in the administration of these regional organisations. 
6.5
Budget
A budget and a Gantt chart have been drawn up below to show the costs and timeline for the completion of a second phase of this project. Please note that the order of the countries considered by each expert may need to be revised upon commencement of the project. 

	Item
	Total Cost
	Notes

	FEES
	 
	 

	Tier I Country Surveys - Desk Work
	
	Tier I LDCs - High Levels of Data Availability (9)

	Senior Expert (OAPI)
	£2,100
	Marcelin Mahop

	Senior Expert (ARIPO)
	£14,700
	Getachew Mengistie

	Senior Expert Pool
	£2,100
	Mart Leesti, Michael Blakeney

	Sub Total
	£18,900
	 

	Tier II Country Surveys - Desk Work
	
	Tier II - Medium Levels of Data Availability (12)

	Senior Expert (OAPI)
	£21,000
	Marcelin Mahop

	Senior Expert (ARIPO)
	£7,000
	Getachew Mengistie

	Senior Expert Pool
	£14,000
	Mart Leesti, Michael Blakeney

	Sub Total
	£42,000
	 

	Tier III Country Surveys - Field Work
	
	Tier III - Low Levels of Data Availability (10)

	Senior Expert (OAPI)
	£16,800
	Marcelin Mahop

	National Expert Pool
	£18,000
	 Tbc

	Senior Expert Pool QA (desk based)
	£8,400
	Mart Leesti, Michael Blakeney, Getachew Mengistie

	Backstopping from Junior Expert
	£6,000
	Marta Gjørtz

	Sub Total
	£49,200
	 

	Field Visits to ARIPO and OAPI
	
	Visits to Regional IP Organisations in Harare and Yaonde

	Senior Expert (OAPI) & (ARIPO)
	£2,800
	Getachew Mengistie and Marcelin Mahop

	Sub Total
	£2,800
	 

	Consultations in Geneva
	
	Visits to Geneva

	Project Director
	£2,800
	Tom Pengelly 

	Junior Expert
	£1,600
	Marta Gjørtz

	Sub Total
	£4,400
	 

	Quality Review and Validation - Desk Work
	
	 

	Project Director
	£3,500
	Tom Pengelly

	Senior Expert Pool
	£3,500
	Mart Leesti, Michael Blakeney

	Sub Total
	£7,000
	 

	Project Management and Reporting
	
	 

	Project Director
	£3,500
	Tom Pengelly

	Project Manager
	£3,000
	Petteri Lammi

	Sub Total
	£6,500
	 

	TOTAL FEES
	£130,800
	 

	REIMBURSABLE EXPENSES
	 
	 

	International travel and airport transfers
	
	Economy class flights

	Harare, Zimbabwe (ARIPO)
	£1,000
	 

	Yaonde, Cameroon (OAPI)
	£800
	 

	Geneva, Switzerland
	£1,600
	 

	Central African Republic
	£800
	 

	Chad
	£500
	 

	Mauritania
	£500
	 

	Guinea Bissau
	£800
	 

	Sub Total
	£6,000
	 

	Per Diems
	
	EC per diem rates

	Switzerland
	£3,372
	 

	Zimbabwe
	£315
	 

	Cameroon
	£429
	 

	Central African Republic
	£693
	 

	Chad
	£1,603
	 

	Mauritania
	£770
	 

	Guinea Bissau
	£1,148
	 

	Sub Total
	£8,330
	 

	Communications, couriers, visas, translation 
	£3,500
	 

	Contingency
	
	 

	International travel and per diems
	£6,000
	Incurred where no national expert is available and regional expert is used

	TOTAL EXPENSES
	£23,830
	 

	GRAND TOTAL
	 
	 

	Fees and expenses
	£154,630
	 

	 
	 
	 


	Ref 
	Task
	Month 1
	Month 2
	Month 3
	Month 4

	
	
	Week 1
	Week 2
	Week 3
	Week 4
	Week 1
	Week 2
	Week 3
	Week 4
	Week 1
	Week 2
	Week 3
	Week 4
	Week 1
	Week 2
	Week 3
	Week 4

	1
	Tier 1 Countries

	1.1
	Senegal
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.2
	Malawi
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.3
	Mozambique
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.4
	Rwanda
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.5
	Sierra Leone
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.6
	Tanzania
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.7
	Uganda
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.8
	Zambia
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.9
	Bangladesh
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.10
	Monthly Reporting
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	1.11
	Validation and QA of Tier 1
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2
	Tier 2 Countries

	2.1
	Benin
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.2
	Burkina Faso
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.3
	Guinea
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.4
	Mali
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.5
	Niger
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.6
	Togo
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.7
	Lesotho
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.8
	Gambia
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.9
	Madagascar
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.10
	Democratic Republic of Congo
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.11
	Solomon Islands 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.12
	Cambodia
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.13
	Monthly Reporting
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2.14
	Validation and QA of Tier 2
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3
	Tier 3 Countries 

	3.1
	Central African Republic
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.2
	Chad
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.3
	Mauritania
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.4
	Guinea Bissau
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.5
	Angola 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.6
	Burundi
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.7
	Haiti
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.8
	Djibouti
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.9
	Myanmar
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.10
	Nepal
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.11
	Monthly Reporting
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	3.12
	Validation and QA of Tier 3
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	4
	OAPI and ARIPO Field Visits

	4.1
	OAPI Field Visit
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	4.2
	ARIPO Field Visit
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	5
	Project Management

	5.1
	Contacting of Experts
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	5.2
	Report Writing
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	5.3
	Presentation of Findings to the LDC Group
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	OAPI Senior Expert
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	ARIPO Senior Expert
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Senior Expert Pool
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	National Expert Pool
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Saana PM Unit
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


7. PROPOSAL FOR A TRIPS COUNCIL WORK PROGRAMME FOR LDCs 
The Terms of Reference call for the preparation of a phased approach for the implementation of the TRIPS Agreement for LDCs describing which components of the TRIPS Agreement need to be complied with by 1st July 2013 as a priority and which components could be phased in after 1st July 2013 and in accordance with the level of production capacities of LDCs. Taking account of consultations during the project and the earlier findings presented in previous chapters, the team has developed a suggested Work Programme on TRIPS & LDCs which the WTO LDC Group is encouraged to propose to the WTO TRIPS Council for adoption from 2012 for a period of 18 months. The main components of the work programme are discussed in turn below. 
7.1
Detailed survey on TRIPS implementation in all LDC WTO members

Throughout the process of completing checklists for the 31 LDCs, large gaps in information about LDCs’ IP systems have become apparent (see Chapter 4), with the exception of the Tier 1 countries (9 in all) which have high levels of data availability to adequately assess the implementation of TRIPS, and what is required is updating and validation in concert and cooperation with the national authorities. For the other LDCs (22 in all) however, additional data collection and analysis of varying depths will be required. 
The detailed surveys conducted for all LDCs (Tiers 1-3) will have a component stating the likely cost and time required for TRIPS implementation along the aforementioned six dimensions. Completing this activity could be the detailed survey proposed as the next phase of the support by TMSA to the WTO LDC Group. 

7.2
Completion of TRIPS implementation technical and financial needs assessments 

Needs assessments have emerged as a valuable tool in analyzing LDCs’ progression in implementing the TRIPS Agreement and not least in establishing the requirements for technical and financial assistance in LDCs. It is thus highly recommended that the 25 LDCs that have not undertaken these, should strongly consider doing so. This could easily and cost-effectively be combined within the scope of 7.1 above – but it will require an additional element of consultation and validation with stakeholders and of course, formal submissions to the WTO TRIPS Council.

Certain needs assessments should furthermore be undertaken at the regional level. For example, for OAPI-members, administrative systems for industrial property are found at the regional level. As a result it would also be relevant to consider giving more technical and financial assistance to such regional organizations. The methodology for conducting needs assessments must in other words find mechanisms to effectively incorporate the increasing regionalization of IP processes between LDCs in order to remain relevant. 

7.3
Improvement of TRIPS implementation coverage in WTO TPRs for LDCs 

Perhaps the most generally available key source of information about TRIPS implementation has been the WTO Trade Policy Reviews. It has nonetheless been found that the level of information found in these varies, is at times highly unsystematic and does not appear to follow a particular streamlined methodology. This makes cross-country and thematic comparisons problematic, and it is therefore recommended that a more structured and comprehensive methodology for the WTO TPRs is introduced by the WTO Secretariat. This could for example entail a division of the various aspects of TRIPS implementation into the six dimensions considered in this paper. 

7.4
Development of IP system modernisation programmes at sub‐regional levels
In conjunction with donors focusing more on the regional level in terms of their technical and financial assistance, IP system modernisation efforts must also take place at this level in addition to the national level. This is of particular relevance for sub‐Saharan Africa, where the involvement of the regional organisations ARIPO and OAPI will be necessary to make progress in the relevant LDCs towards TRIPS implementation. There are however numerous other international and regional treaties relating to IP that must also be taken into account. IP is increasingly becoming part of bilateral trade agreements, and these often go further than the requirements of the TRIPS Agreement. Of particular relevance with respect to WTO-member LDCs is the EU-ACP Economic Partnership Agreements that are currently under negotiation. 

7.5
Enhancement of dialogue, information‐sharing and donor coordination 

There appears to be insufficient dialogue between important organizations that deal with IP issues relating to LDCs, especially the WTO and WIPO. It is fundamentally important that the WTO and WIPO improve their channels of communication, perhaps by setting up an information-sharing system where WIPO’s documentation on LDCs’ IP systems could be made available to WTO to prevent the same needs assessments being undertaken numerous times. Furthermore, WIPO Lex could potentially become an important tool for LDCs where information about current and pending IP-related policies, legislation and regulations could amongst other things be regularly updated. This has for example to a certain extent been done for Cambodia. Placing information on WIPO Lex is less politically sensitive than reporting to the WTO, and this could be an effective way of receiving more updated information about LDCs’ IP systems. Sharing of best practices will also be necessary, including through widespread dissemination of the WTO‐funded TRIPS/LDC Guidebook. 

Determining the intended thematic/geographical scope and levels of funding for IP technical assistance to LDCs over the coming years would greatly improve donor coordination and offer opportunities for more focused efforts at meeting challenges for TRIPS implementation in particular LDCs. Gaining access to this type of information would be challenging but most donors and providers of IP TA to LDCs recognize the importance of reducing overlapping activities and inefficient solutions resulting from insufficient inter-donor coordination. At present, it appears that each donor undertakes their own independent needs assessments, and sharing plans and reviews of results among donors is uncommon.

7.6
Establishment of a WIPO‐WTO Trust Fund for TRIPS/LDCs
Enhanced collaboration between WIPO and the WTO is already under way and there have been preliminary informal discussions about establishing a WIPO-WTO TRIPS LDC Trust Fund. The aim of the fund would be to mobilize resources to help LDCs take the necessary steps to implement the TRIPS Agreement by assessing needs for capacity building of their national IP systems, using IP for development, and supporting enhancement of dialogue, information sharing and co‐ordination amongst technical assistance providers and LDCs. The Fund could also provide a unified mechanism for channelling resources from multiple donor sources for meeting assessed needs and building national and regional IP systems for LDCs. The Fund’s operational capabilities could be modelled on the successful features of the Standards and Trade Development Facility and the Enhanced Integrated Framework for LDCs.
7.7 
Consideration of an extended TRIPS implementation transition period 

The team understands that some LDCs are currently considering requesting an extension of the deadline for TRIPS implementation beyond July 2013. This is clearly within the rights of LDC WTO members under the TRIPS Agreement and was also advocated in a UK Government White Paper on trade. The team perceives there to be numerous options for such a proposal to extend the current transition period, however, and these are outlined below. Each of these options has their own advantages and disadvantages and should be weighed carefully by LDCs.
Option 1: Group Extension

This option would entail extending the transition period for all LDCs together in the same way as the previous extension was granted. Such a solution would ensure that every LDC would be presented with the same obligations and there would be no requirements to split the group, which could prove politically sensitive.  However, this option does not take individual needs of LDCs into account, and there appear to be large variations in their levels of TRIPS implementation at this stage.  

Option 2: Country-Specific Extensions
This option would entail some LDCs receiving an extension and others not, based on the level of modernization of their IP regimes and implementation of the TRIPS Agreement.

Option 3: Thematic Extensions
This option would prioritise some TRIPS provisions for completion before the 2013 deadline, leaving others for later. Therefore, this would entail negotiating an extension merely for some areas of the TRIPS Agreement.

Option 4: Hybrid Extension

It is also possible to envision a hybrid of Options 2 and 3. This could perhaps take the form of two-step approach where all LDCs are evaluated along the six dimensions, and as a result certain countries would not request an extension (Option 2). Out of the countries that arguably should, an analysis could be conducted of which priority areas of IP should be developed within the current deadline and which should require another extension (Option 3). 
Narrowing the focus to trademarks

Throughout the process of conducting this project, it has emerged that a narrower thematic focus on a certain aspect of IPRs would be highly useful in terms of making prioritisations in LDCs on the trajectory of modernisation of LDC IP systems. This would also be very helpful for development partners in terms of focusing technical and financial assistance narrowly on a key area. The major arguments for focusing on trademarks when proceeding with IP modernisation in LDCs are considered below. 

Firstly, trademarks are uncontroversial and may provide highly useful for businesses in LDCs (e.g. Ethiopian coffee). It is also the most widely used form of IPR protection in LDCs.

Trademarks are also a ‘quick win’ in the sense that most LDCs have basic trademarks systems in place already. Therefore, technical assistance and IP modernization would largely entail improving existing institutions. It is also administratively easily doable.

Counterfeiting is also considered to be a major developing country issue for developed country donors, and as such it is likely that narrowing the focus to trademarks will mean capturing donor interest in providing technical and financial assistance for IP modernization. There are also well-established technical assistance models to build capacity in this area.

Trademarks are also a good revenue generator, and can potentially help build other areas of national IP systems in LDCs.

Box 1: The Six Dimensions of IP Modernisation





It has been found that TRIPS implementation takes place along six different dimensions: 





National Development Context: the development context is important to assess the urgency and relevance of the implementation of the TRIPS Agreement.


IP Policy: LDCs must develop a capacity to ensure the integration of IP policy with other national policy priorities, and development strategies. 


Legislative and Regulatory Framework: the implementation of the TRIPS Agreement requires the preparation and implementation of a large variety of IP laws and regulations. 


IP Administration: IP administration must involve amongst others reviewing applications, the processing of these whilst also maintaining public records of rights accorded.


IP Enforcement: IP enforcement provisions cover the legislative and institutional framework to enforce and regulate IP infringement at the national level.


TA and Using IP as a Development Tool: Most LDCs are unable to implement the TRIPS Agreement with existing resources. 











� A similar situation has arisen in Malawi, where for example registration fees for trademarks are currently just MK 1,000 (less than US$ 7).


� http://www.adamsadams.com/index.php/news/article/protecting_your_ideas_in_africa/


�  See Phil Thorpe, cited at note 7.


� see Patents Act, Cap 400


� see Patents Act Chapter 26:03
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